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The issue of the Jliinois Law Review for December, 1934,* 
was dedicated 


“Te 
JOHN HENRY WIGMORE 


on the occasion of his retirement as professor of 
law at Northwestern University Law School.’’ 


As the idea of the Massacnusetts LAw QUARTERLY was sug- 
gested by Dean Wigmore’s note in the Illinois Law Review for 
June, 1915, on, ‘‘The Function of a State Law Review,’’ it seems 
peculiarly appropriate at this time that this issue of the Massa- 
CHUSETTS LAW QUARTERLY, now in its twentieth volume, should 
also be dedicated to him and that the substance of his note of 1915 
should be reprinted from the second number of the QUARTERLY for 
February, 1916, in order that members of the association may 
understand better the origin and purpose of the QUARTERLY. Since 
1915, state, city and county law periodicals have become the rule, 
rather than the exception, throughout the country, as the avenues 
of communication for the membership of large associations most 
of whom are unable to attend meetings. 

F. W. G. 


* The issue of the IJijlinois Law Review contains interesting articles and a_ bibli- 
ography of Dean Wigmore’s writings. 


(1) 








STATEMENT OF THE PURPOSE OF THIS QUARTERLY. 
(Reprinted from Number 1 of Volume I for November, 1915.) 


At the meeting of the Executive Committee of the Massachu- 
setts Bar Association on Saturday, November 13, 1915, it was 
unanimously voted that this Association follow the example of the 
American Bar Association and begin the publication of a quarterly 
law periodical to be issued without extra charge to the members of 
the Association in November, February, May and August. This 
is to be a state law magazine dealing primarily with matters of 
local interest and practice for Massachusetts lawyers. No attempt 
will be made to enter, as a competitor, the already overcrowded 
field of general law reviews or to fill any specific number of pages 
for each issue. 

The object will be to place before the Massachusetts Bar in 
convenient form material likely to be of professional interest and 
of practical value. 

The reports of committees and other proceedings of the Asso- 
ciation will also be printed in the magazine and the annual cireu- 
lation of bound volumes of reports will be discontinued. 

The President was authorized to appoint a committee on pub- 
lication, of which he should be a member ex-officio, to carry out the 
plan above outlined. 

The beginning of such a magazine is necessarily an experiment 
which, it is hoped, will prove both interesting and useful. 


Committee on Publication. 


Dean Wigmore’s note on ‘‘The Function of a State Law Re- 
view’’ (reprinted from No. 2 of Vol. I for February, 1916), which 
suggested the idea of the Massacuuserts LAw QuARTERLY, will be 
found on the following page. 


~——__-_—_—- «—_—_ 
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THE FUNCTION OF A STATE LAW REVIEW. 
(Dean Wigmore’s Note from the Illinois Law Review for June, 1915.) 


“The Illinois Law Review ... has for ten years ‘filled a 
long-felt want,’ viz., the want of an organ to cultivate the scien- 
tific exposition and discussion of the law of this state. 

Look about, and observe the facts. Here is a great federation 
of states. Each state is sovereign in its own justice, except so far 
as it has surrendered certain topics to the federal government. 
This sovereign control over its own justice is no mere survival of 
an archaic political status. It is, and will continue to be, a wise 
and safe embodiment of the sound old-world principle of decen- 
tralization, of self-government for each community. No matter 
that the state boundary lines are now merely arbitrary. No matter 
that the American people are now become fairly homogeneous. 
No matter that federal uniformity is now relatively a larger need 
in some fields. The solid fact remains that every great nation, be 
it empire or republic, will always wisely need to partition up its 
justice powers and to leave them largely to local independent con- 
trol. 

And see what a large field that leaves permanently to the state 
legislatures and supreme courts. Estimating it roughly, by the 
amount of litigation and legislation, more than ninety-five per 
cent of our justice is state justice. In every state of our United 
States, the affairs of the people—their contracts, their property, 
their liberty, their crimes, their commerce, their health—are gov- 
erned by themselves, through their legislatures and their courts, in 
ninety-five per cent or more of all acts and transactions. Illinois, 
as against Indiana or Arizona or Massachusetts, is just as indepen- 
dent as New Guinea is of Canada or South Africa, in the British 
Empire. 

And, reflecting on this, see what a constant, arduous, and dig- 
nified task and responsibility is east upon the state of Illinois. It 
is our law,—ours for better or for worse,—ours to make or to mar, 
—ours to improve or to debase, to esteem or to ignore, to cultivate 
with zeal or with indifference. 

And what is the medium of expression for this conscious culti- 
vation and improvement of the state law? Where is the forum in 
which it ean be debated, discussed, analyzed, criticised, systema- 
tized? The professional forum in which lawyers and legislators, 
the bench and the bar, the jurist and the layman, can both speak 
and listen in that common exchange of views which the progress of 
law needs in every self-governing community ? 

Until the Illinois Law Review came into being there was none 
in any state. There was no journal of law dedicated primarily to 
the systematic discussion and exposition of state law. That vital 
aim was adopted by the Illinois Law Review as its prime justifica- 
tion for existence. And while justifying this aim, suited to the 
times and to state needs, it has served to point the way for fulfill- 
ing the same need in other states. 
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Ten years ago there were three kinds of law journals in this 
country. 

There were the journals of exclusively general scope—the 
American Law Review, the Harvard Law Review, the Columbia 
Law Review, the Central Law Journal, the Michigan Law Review, 
the Green Bag, the Yale Law Journal, the Pennsylvania Law Re- 
view (successor to the American Law Register and Review). The 
last named published oceasional articles on Pennsylvania law; 
but its ease critiques covered all states. Others have since risen— 
the American Law School Review, Case and Comment, the Ameri- 
can Lawyer, Bench and Bar (we do not enumerate all of them)— 
which made also some general appeal, usually with less emphasis 
on eritical scholarship. 

Then there were several old-established local journals, usually 
metropolitan in scope, publishing current decisions of local inter- 
est, circulating personal news of the profession, and serving mainly 
as a lawful medium for legal notices and advertisements—the New 
York Law Journal, the Chicago Legal News, the Philadelphia Legal 
Intelligencer, and others. 

Finally, there were a few journals bearing a state name—the 
New Jersey Law Journal, the Virginia Law Journal, the Ohio Law 
Journal—which served principally as vehicles for the early publi- 
cation of Supreme Court decisions, but made no special effort to 
compass the state law. 

Whatever the benefit from these journals to the local state 
law, it was incidental only. It was not their prime object. The 
systematic discussion and exposition of the state law and practice, 
in courts and legislatures, and in all aspects, was neither planned 
nor achieved by any of them. The real need of the sovereign in- 
dependent community for a professional organ was left untouched. 

Into this galaxy of legal periodicals arrived the Illinois Law 
Review, adopting the very aim hitherto left untouched. It demon- 
strated that the need was a real one, and the service a genuine and 
useful one. Sinee then, the California Law Review (now in its 
second year) has followed suit, powerfully demonstrating the same 
need and the same service for the state of California. The Jowa 
Law Bulletin and the Missouri Law Bulletin have now made begin- 
nings in the same direction, and will doubtless soon enlarge to the 
same scope. 

What is the precise spirit and effect which marks the pages of 
such a journal—an organ for state law? It seems to be this, that 
it speaks directly to the mind of all the persons interested. . . 

The earnest writing in most legal periodicals is a shot in the 
air. It falls to earth, like Tennyson’s arrow, and no one knows 
where, nor cares. But in the state law review, it is certain to fall 
in the hands of readers to whom it is important and useful; for 
they are the men who make and declare and use the very law that 
you are writing about. 

An old country squire, good-natured and liberal in religion, 
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was reproached by his friends for continuing to attend a certain 
chureh, which the others had long ago left on aeceount of the 
preacher’s inefficiency. They remonstrated with him for his lack 
of good sense. ‘Pastor Jones,’ they said, ‘has no eloquence. His 
theology is old-fashioned. His sermons are dull. He has no gift 
of the spirit. There are plenty of better preachers in town.’ ‘That 
may all be so; I don’t doubt it,’ he calmly replied; ‘but it has to 
be a mighty poor sermon that doesn’t hit me somewhere!’ 

Such is the consolation of the state law review. It is sure to 
hit somewhere. Its message goes directly home to every lawyer, 
judge and legislator of the state, and they are the ones whose 
thinking makes or shapes the law . . .’’ 

COMMENT. 

These suggestive words indicate the useful possibilities of the 
MASSACHUSETTS Law QUARTERLY if its proper function is kept con- 
stantly in mind and if it avoids the temptation to enter in compe- 
tition with the general law reviews of the country. F. W. G. 


A LETTER ADDRESSED TO THE MEMBERS OF THE 
MASSACHUSETTS BAR. 


In Connection with the Plan of the Executive Committee to Increase 
the Membership. 


January 17, 1935. 
1'c Members of the Massachusetts Bar: 

The bearer, is the authorized repre- 
sentative of the Massachusetts Bar Association for the purpose of 
ealling the association and its work to the attention of members of 
the Massachusetts bar in order to secure an increased membership 
throughout the state. 

With the increasing number of problems facing the profession 
all over the country and the consequently increasing activities of 
bar associations in connection with the work that members of the 
profession are expected to do by the publie and by the lawyers 
themselves, it is of increasing importance that Massachusetts should 
maintain the State Bar Association as a representative body not 
merely in professional matters within the state, but in order to 
keep in touch with developments in other parts of the country 
which affect the entire bar including the lawyers of Massachusetts 
and the interests of Massachusetts citizens. 

The interests of Massachusetts lawyers are likely to be affected 
more than is generally realized by the activities of the American 
Bar Association, by the discussions in the National Conference of 
Bar Association Delegates which takes place every year in connec- 
tion with the American Bar Association, by the developments in 
the American Law Institute in connection with the restatements of 








the common law and other professional activities within and with- 
out the state. 

The annual dues of the Massachusetts Bar Association are only 
five dollars a year. 

For the past nineteen years, the association has published the 
MASSACHUSETTS LAw QUARTERLY, which is now in the beginning 
of its twentieth volume. This magazine is sent to all members of 
the association without additional charge. A considerable amount 
of statutory and constitutional history as well as other information 
of interest and often of practical value to members of the bar is to 
be found in the QuARTERLY and, as in the ease of notes on statutes 
by the late John L. Thorndike and others, much of this information 
appears nowhere else. The annual reports of the Judicial Council 
and other similar material of interest to the bar are reprinted in 
the QUARTERLY so that the bar may be kept in touch with what is 
going on at the State House in connection with the judicial system. 
No. 1 of Volume XX contains the tenth Report of the Judicial 
Council presenting more fully than has appeared hitherto the 
nature of the problems of the system of district courts together 
with other matters. 

Under recent changes in the by-laws, the larger bar associa- 
tions of the various counties have become affiliated with the State 
Association and their presidents or other members delegated by 
them automatically become members of the Executive Committee 
of the Massachusetts Bar Association so that more than one-half of 
the members of that committee are locally chosen in the different 
counties, thus giving that committee a representative character. 


F. W. GRINNELL, 


Secretary. 


NOTE. 

The continuance and contents of the Massacnuserts Law 
QUARTERLY depend, of course, on the support of those members of 
the bar who are willing to join the association and pay the annual 
dues of $5. Except for one anonymous gift of $100, received in 
1916, the association has had no funds except the membership dues. 
The Editor has a constant supply of material on hand which the 
bar might find of practical use as well as of general interest, which 
has not been printed or reprinted, because of the effect of the de- 
pression and of the other demands on the association, for grievance 
work and other expenses. 
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REQUEST FOR THE STUDY OF DISCIPLINARY PRO- 
CEDURE SUBMITTED TO THE SUPREME JUDICIAL 
COURT BY THE EXECUTIVE COMMITTEE OF THE 
MASSACHUSETTS BAR ASSOCIATION. 


Resolution of the Executive Committee on December 15, 1934. 

For many years applicants for admission to the bar have been 
admitted by the court after examination, and the expenses of such 
proceedings have been met by fees paid by applicants at the time 
of application. 

The disciplinary work of reprimand, suspension or removal 
from the bar has been left unregulated. The responsibility for 
investigation and consideration of grievances and the preparation 
of proceedings before the court has not been placed upon any one 
and no method has been provided for meeting the cost of grievance 
work. 

Under these cireumstances certain bar associations have under- 
taken grievance work at their own expense as a matter of public 
service to the courts and to the community, with the result that the 
costs thereof have fallen upon members of these bar associations, 
although the service is in the interest of the entire bar as well as 
of the courts and of the public. 

With the increasing problems and extending branches of ac- 
tivity which bar associations are called upon to meet, the cost of 
maintaining a grievance committee for the investigation and con- 
sideration of complaints, for the preparation of such proceedings 
as are brought to the attention of the court has become an increas- 
ing burden which cripples bar associations in their other activities. 

The Massachusetts Bar Association, after maintaining a griev- 
ance committee for twenty-four years and contributing to this serv- 
ice the work of its members and its funds to different counties 
throughout the state outside of Suffolk, now finds that, because of 
the wide field, ineffective organization and lack of funds for better 
organization, disciplinary work by the association has not met the 
needs of the community, and, in our opinion, can not for various 
fundamental reasons be made effective. 

Now, therefore, in view of the foregoing, the Executive Com- 
mittee of the Massachusetts Bar Association respectfully requests 
the Supreme Judicial Court, in its capacity as the head of the co- 
ordinate judicial department of the government, to provide for a 
study of the problem of conducting grievance work, and to that 
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end to appoint a committee of the bar to report a plan for the 
more effective regulation and administration of the disciplinary 
functions, involved in the supervision of the membership of the 
bar in the interest of the public, which is part of the function of 
the Supreme Judicial Court under the Advisory Opinion of the 
Justices rendered to the Senate in 1932. 


MEMORANDUM AND Drart Act RELATIVE TO THE REMOVAL AND RE- 
TIREMENT OF JUDGES SUBMITTED AT THE REQUEST OF THE Com- 
MITTEE ON CONSTITUTIONAL LAWS OF THE MASSACHUSETTS 
LEGISLATURE BY BENTLEY W. WARREN AND FRANK W. GRIN- 
NELL. 


This memorandum and the draft act submitted with it, are 
submitted by the above-named as individuals for the assistance 
of the committee and at their request, and not as representatives 
of any association. 

At the previous hearings, we opposed: Senate 40, relative to 
the tenure of judicial officers; Senate 106, to provide for the elec- 
tion of judges; Senate 241, to shorten the tenure of judges to 
five-year terms and House 670, in its present form. We believe 
that all of these measures would prove worse than any trouble 
which they are intended to cure. 

The committee suggested, however, that some carefully drawn 
plan might be substituted for House 670 which would make the 
procedure and practice for the removal of judges or their retire- 
ment in proper cases less cumbersome and more effective, and re- 
quested us to submit a draft for this purpose for their considera- 
tion. 

While we believe strongly in our constitutional system of 
appointment of judges with tenure ‘‘during good behavior’’, we 
are inclined to agree with the committee that it may be supple- 
mented in a manner which will be in the interest of the public. 
The constitutional tenure ‘‘during good behavior’’, which has stood 
the test of a century and a half of practical experience, was estab- 
lished, as explained in the twenty-ninth article of the Bill of 
Rights, to encourage and protect judicial independence and impar- 
tiality, and not to provide for a life tenure of office without effec- 
tive and continued service of a character such as the term ‘‘good 
behavior’’ implies in a judge. The words ‘‘during good behavior’’, 
which are contained in the commission of every judge, mean exactly 
what they say. No judge has ever been appointed in Massachusetts 
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‘*for life’’, although they have frequently continued in office for 
life. They are removable in three ways; by impeachment, a judi- 
cial proceeding before the Senate; by the governor and council on 
address by both houses, a legislative proceeding under Chap. 3 of 
the constitution; and by the governor and council they may be 
‘*retired because of advanced age or mental or physical disability’’ 
under the fifty-eighth amendment, which was adopted in 1919. 

Except for the cumbersome character of removal by address 
or impeachment and the natural reluctance which may be, but is 
not necessarily, political, about starting retirement proceedings 
before the governor and council under the fifty-eighth amendment, 
the existing provisions of the constitution provide opportunity for 
the removal or retirement in all cases in which the public interest 
requires it. The problem seems to be to develop a less cumber- 
some procedure which will involve a preliminary inquiry of an 
impartial judicial character without all the publicity and political 
activity generally involved under existing procedure so that the 
results of such an inquiry may be submitted to the legislature or 
to the governor and council as a basis for proceedings by address 
or for retirement under the fifty-eighth amendment. If possible, 
and we believe that it is possible, such a plan should be worked out 
without changing the constitutional arrangements which have 
existed since 1780. 

As to the Supreme Judicial Court, as was stated at a previous 
hearing, we see no occasion for adding anything to the present 
machinery. That court is the only constitutiona] court; it consti- 
tutes the head of one of the three co-ordinate and independent 
departments of government under the twenty-ninth and thirtieth 
articles of the Bill of Rights, and during the entire period since 
1780 there has been no situation which could not be adequately 
dealt with in regard to that court under existing provisions. One 
judge of that court was removed by address in 1803 and the legis- 
lature had a full hearing in regard to another judge, who was not 
removed, about fifteen years ago. 

The problem, therefore, as we see it, is to work out a plan rela- 
tive to judges of other courts, and for this purpose we submit the 
following draft, not of a constitutional amendment, but of a statute, 
the effect of which will, in our opinion, make the proceeding both 
of removal by address and of retirement under the fifty-eighth 
amendment workable, fair and effective, and will relieve both the 
legislature and the governor and council of much of the prelim- 
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inary work and will avoid much undesirable publicity in regard 
to cases which may be publicly heard under the present arrange- 
ment in such a way as to cause misunderstanding about the courts 
in general. We believe that this plan should be tried before any 
proposal is suggested of amending the constitution, because, if it 
works, as we believe it will work, there will be no need of amend- 
ing the constitution. This proposed statute can be put into effect 
at once. 


Drart Act SUGGESTED. 


AN ACT to authorize preliminary proceedings to simplify 
and render more effective the administration of consti- 
tutional provisions for the removal and the retirement 
of certain judicial officers. 

SECTION 1. Chapter two hundred and eleven of the Gen- 

eral Laws is hereby amended by inserting after section 

three the following four new sections: 

Section 3A. For the purpose of assisting the general 
court and the governor and council in the more effective 
and just discharge of their respective constitutional fune- 
tions in the removal of judicial officers by address and in 
the retirement of judges because of advanced age or physi- 
eal or mental disability, the chief justice of the supreme 
judicial court is hereby authorized in the exercise of the 
supervisory jurisdiction of said court as head of the judi- 
cial branch of the government of this commonwealth, to 
designate from time to time either a standing special com- 
mission of five members or one or more temporary or addi- 
tional special commissions of five members as the public 
interest may in the opinion of the court require, to be 
known as commissions on judicial tenure. Such a stand- 
ing or special commission may consist of a justice of said 
court acting in an advisory capacity in regard to a solemn 
oceasion under chapter three of the constitution, a justice 
of another court of the commonwealth, or in the discretion 
of the Chief Justice two justices of some other court or 
courts of the commonwealth, and three other persons, all 
to serve for such periods as said chief justice shall from 
time to time determine, subject to complete power of re- 
moval and substitution by him, but no justice or person so 
designated shall serve for more than years 
consecutively. The members of such a commission shall 
serve without compensation, but their expenses, upon certi- 
fication of the chief justice, shall be paid by the common- 
wealth. 

Section 3B. A petition or information for inquiry as 
to the conduct or condition of a judicial officer, other than 
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a justice of the supreme judicial court, may be addressed 
to and filed with the chief justice of the supreme judicial 
court. Such a petition or information shall be impounded 
by the chief justice and may be referred to a commission 
provided in the last section. A petition or information for 
removal by address or retirement under the constitutional 
provisions therefor of a judicial officer other than a justice 
of the supreme judicial court, filed respectively with the 
general court or with the governor may be referred by the 
general court or by the governor through the chief justice, 
to such a commission for inquiry and report. 

Section 3C. A commission acting under the preceding 
sections may designate counsel to investigate the subject 
matter of such a petition or information and to conduct 
the inquiry. Hearings shall be private but if any judicial 
officer whose conduct or condition is under investigation 
requests a public hearing the commission may hold a pub- 
lic hearing. If the commission after inquiry and hearing 
considers that the publie interest requires the removal by 
address of a judicial officer it shall submit a report con- 
taining its findings and recommendation to the chief jus- 
tice of the Supreme Judicial Court who may transmit the 
report to the general court. Such report shall become a 
publie record when so transmitted. If the commission, 
after inquiry and hearing, considers that the public inter- 
est requires the retirement of a judge for advanced age or 
physical or mental disability it shall report its findings and 
recommendations to said chief justice who may transmit 
the report to the governor and council. The report shall 
become a publie record when so transmitted. 

Section 3D. The expenses of the investigation inelud- 
ing compensation of counsel shall be certified by the com- 
mission and be paid by the commonwealth. Any such 
commission shall have full power to summon witnesses, ad- 
minister oaths and to compel the giving of testimony and 
the production of books, papers and documentary evidence. 
No person shall be excused from attending and testifying 
in the course of such investigations and inquiry or from 
producing any books, papers or documents before such 
a commission on the ground that his testimony or evi- 
dence, documentary or otherwise, may tend to criminate 
him or subject him to a penalty or forfeiture, but he shall 
not be prosecuted or subject to penalty or forfeiture for 
or on account of any action, matter or thing concerning 
which he may be required to testify or produce evidence, 
documentary or otherwise in the course of such investiga- 
tion at any stage thereof whether before the commission or 
in any proceedings subsequent to the commission’s report, 
except for perjury committed in such testimony. 
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THE CONSTITUTIONAL PROVISIONS RELATIVE TO THE 
ASSUMPTION OF OFFICE BY STATE OFFICERS—THE 
CONSTITUTIONAL HISTORY BEHIND THOSE PRO- 
VISIONS AND A DISCUSSION OF THE QUESTIONS, IF 
ANY, WHICH MAY ARISE FROM SUCH PROVISIONS 
AND HISTORY. 


The unusual delay of the senators after they had taken their 
oath of office on January 2nd ‘‘before the Governor and Council 
for the time being’’ to organize and choose a president, placed the 
Governor-elect and the Speaker of the House in a very embarrassing 
situation on Thursday, January 3rd when the time came at noon 
for the inauguration of the Governor-elect. The proceedings which 
then took place have not only been commented on in the press but 
appear to be still the subject of serious conversation among mem- 
bers of the bar, and, as it is a matter of importance, not only to 
the newly elected state officers, but to the public at large, we have 
examined the problem and now present its history for future refer- 
ence and state the results of that examination for what they may 
be worth, either for the present or the future. 


I. WHat Does THE CONSTITUTION PROVIDE? 


The original Article I of Chapter VI prescribed the form of 
oath to be taken by each of the state officers ‘‘ before he proceeds to 
execute the duties of his place or office’’ and the last paragraph of 
that article provided ever since 1780, and still provides that the 
oaths 

‘‘shall be taken and subscribed by the governor, lieutenant 
governor, and councillors, before the President of the Senate, 
in the presence of the two houses of assembly; and by the 
senators and representatives . . . before the governor and 
council for the time being; and by the residue of the officers 
.. . before such person and in such manner as from time 
to time shall be prescribed by the legislature.’”’ 


The sixth amendment, adopted in 1821, substituted a shorter 
form of oath to be ‘‘taken and subscribed by every person chosen 
or appointed to any office, civil or military, under the government 
of this commonwealth, before he shall enter on the duties of his 
office,’’ but did not in any way alter the provisions above quoted as 
to the manner in which, or the persons before whom, such oaths 
should be taken by the specified state officers. 
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In 1918, as part of the change from annual to biennial sessions, 
the sixty-fourth amendment provided that 


‘‘The governor, lieutenant governor and councillors shall 
hold their respective offices from the first Wednesday in 
January succeeding their election to and ineluding the first 
Wednesday in January in the third year following their 
election and until their successors are chosen and qualified. 
The terms of senators and representatives shall begin with 
the first Wednesday in January succeeding their election and 
shall extend to the first Wednesday in January in the third 
year following their election and until their successors are 
chosen and qualified. The terms of the secretary, treasurer 
and receiver general, attorney general and auditor, shall 
begin with the third Wednesday in January succeeding their 
election and shall extend to the third Wednesday in January 
in the third year following their election and until their 
successors are chosen and qualified.”’ 


Section 3 of that article provides that ‘‘the general court shall 
assemble every year on the first Wednesday in January.’’ 

In 1855, when the number of councillors was changed from 
nine to eight by the 16th amendment, that amendment further 
retained the earlier provision as follows: 


‘‘That there may be no delay in the organization of the 
government on the first Wednesday of January, the governor, 
with at least five councillors for the time being shall as soon 
as may be, examine the return copies of the records for the 
election of governor, lieutenant governor and councillors; 
and ten days before the said first Wednesday in January he 
shall issue his summons to such persons as appear to be 
chosen, to attend on that day to be qualified accordingly ; 
and the secretary shall lay the returns before the Senate and 
House of Representatives on the said first Wednesday in 
January, to be by them examined; and in ease of the election 
of either of said officers, the choice shall be by them de- 
clared and published; but in ease there shall be no election 
of either of said officers, the legislature shall proceed to fill 


such vacancies in the manner provided in the constitution 
for the choice of such officers.”’ 


The tenth amendment, adopted in 1831 and still in force, pro- 
vides : 


‘‘The General Court shall assemble every year on the 
said first Wednesday of January and shall proceed at that 
session, to make all the elections, and do all the other acts, 
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which are by the constitution required to be made and done 
at the session which has heretofore commenced on the last 
Wednesday of May.’’ 


Article 3 of Section II of Chapter I of the original constitution 
still provides: 


‘‘and that there may be a due convention of senators on the’’ 
day specified for assembly ‘‘the governor with five of the 
council, for the time being,’’ shall examine the record of 
election ‘‘and fourteen days before the said day he shall 
issue his summons to such persons as shall appear to be 
chosen . . . to attend on that day, and take their seats ac- 
cordingly :’’ 


By Chapter II, Section 1, Article 3, if, after the returns of 
votes for governor, lieutenant governor and councillors have been 
laid before the Senate and House of Representatives and ‘‘by them 
examined’’ . . . if no person shall be chosen ‘‘the House of Repre- 
sentatives shall, by ballot, elect two out of four persons who had the 
highest number of votes if so many shall have been voted for... 
and make return to the Senate of the two persons so elected; on 
which the Senate shall proceed, by ballot, to elect one, who shall be 
declared governor.’’ 


II. WHat HAPPENED IN THE SENATE. 
It appears from the Journal of the Senate that: 


‘*At a General Court of the Commonwealth of Massa- 
chusetts,’’ on the first Wednesday, being the second day of 
January, 1935, ‘‘the following named members elect of the 
Senate, having been duly summoned by the executive, as- 
sembled at eleven o’clock A. M., in the Senate chamber.’’ 
(Here follows a list of the senators.) The Journal then con- 
tinues : 

‘‘ And were called to order by the Hon. James G. Moran, 
of the first Bristol District, the senior senator elect.’’.. . 
Thereafter, on notice that a quorum of the senators elect 
were assembled, the then governor, lieutenant governor and 
members of the council appeared and the senators elect took 
and subscribed the oaths of office ‘‘required by the constitu- 
tion and a law of the United States to qualify them for the 
discharge of their duties as senators.”’ 

“Notice was received from the House of Representatives 
by a committee thereof of the organization of that branch, 
the House having chosen the Hon. Leverett Saltonstall, of 
Newton, speaker.”’ 
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| ‘*Mr. Langone offered the following order :— 

Ordered, That the temporary President of the Senate 
be authorized and directed to appoint a committee of five 
Senators who shall serve as a committee of committees and 
shall appoint the joint standing committees of the Senate 
and the members on the part of the Senate of the joint com- 
mittees of the General Court provided for by the rules of 
the Senate and the joint rules of the two branches as in 
effect on the last day of the session of the last preceding 
General Court, and shall in each case designate the chair- 
man thereof. 

‘*Mr. Goodwin arose to a point of order, which, being 
stated, was that the order should not be considered at this 
time for the reason that the Senate was not properly organ- 
ized. 

‘The Chair ruled that in accordance with the general 
rules of parliamentary procedure the Senate should be 
properly organized before proceeding to other business; and 
therefore that the point of order was well taken. 

‘‘Mr. Langone appealed from the decision of the Chair; 
and the appeal was seconded by Mr. Hurley. 

‘‘The question ‘Shall the decision of the Chair stand as 
the decision of the Senate’ was then determined by a call of 
yeas and nays... .”’ 





The decision of the Chair was sustained by a vote of 20 to 18. 
Mr. Carroll moved that this vote be reconsidered and, pending this 
motion, it was voted at 5:29 P. M., to recess until 7:30 P. M., when 
the Senate reassembled. 


ear 


‘‘Pending the question on reconsideration, Mr. Miles 
arose to a point of order . . . that a member of the Senate 
should not be allowed to speak to the question more than 
once to the prevention of any other member who had not 
spoken and desired to speak. 

‘‘The Chair ruled that inasmuch as the Senate had not 
yet adopted any rules of procedure, the point of order was 
not well taken.’’ 


At 1:06 A. M., Jan. 3rd a motion to recess until 2:30 A. M., 
was negatived by a vote of 20 to 19. At 2:25 A. M., the Senate 
recessed until 10 A. M., by a vote of 20 to 19. On reassembling on 
Jan. 3rd at 10 A. M.: 


‘‘Mr. Goodwin arose to a question of personal privilege, 
which, being stated, was as follows :—‘ Within a short period 
of time the traditional ceremony of qualifying and inaugu- 
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rating the Governor of this Commonwealth is due to take 
place in the presence of the two branches of the Legislature. 
I believe it to be my privilege, as a duly elected member of 
this body, to attend that ceremony to hear the inaugural 
message of His Excellency the Governor, and in accordance 
with ancient custom and constitutional provision to proceed 
from this Chamber to the House Chamber with my colleagues 
in this body, led by a duly elected President of the Senate. 
I further believe that it is the constitutional privilege of 
every member of this body so to participate in the constitu- 
tional manner and time-honored form in the ceremonies at- 
tendant upon the inauguration of the Governor. We now 
have under consideration a question which it is my privilege 
to have declared to be subsidiary to the privileged question 
of the organization of the Senate, and I, therefore, move that 
the Senate do now proceed to the election of a President of 
the Senate, and that debate on this question be limited to 
twenty minutes.’ 

‘‘The Chair refused to entertain the motion; whereupon 
Mr. Goodwin arose to a point of order, which, being stated, 
was that his motion was a privileged motion and should be 
put to vote. 

‘‘The Chair then refused to entertain the point of order. 

‘* At seventeen minutes before twelve o’clock A. M., Mr. 
Madden moved that the Chair declare a recess until half past 
two o’clock P. M.’’ This motion was negatived by a vote of 
20 to 17. 

‘‘There being no objection, a committee from the House 
of Representatives was received, and the committee extended 
an invitation to the members of the Senate to witness the 
administering of the oaths of aualification to the Governor- 
elect, the Lieutenant Governor-elect and the Councillors-elect. 

“*After further debate, at nine minutes past twelve 
o’clock P. M., Mr. Madden moved that the Chair declare:a 
recess until twenty minutes past two o’clock P.M.’’ This 
motion was negatived by a vote of 20 to 19. 

‘* After further debate, at seventeen minutes past twelve 
o’clock P. M., Mr. Madden moved that the Chair declare a 
recess until fifteen minutes past two o’eclock P. M.’’ This 
motion was negatived by a vote of 20 to 19. 

‘‘After further debate. on motion of Mr. Madden, at 
five minutes before one o’clock P. M.,the Chair declared a 
recess until three o’clock P.M., at which hour the Senate 
reassembled. 

‘‘After further debate. on motion of Mr. Madden, at 
twenty-eight minutes past four o’clock P. M., the Chair de- 
elared a recess until eleven o’clock A. M. (January 4), at 
which hour the Senate reassembled. ’’ 
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On January 10th the Senate finally organized by electing Hon. 
James G. Moran as President. 


Ill. WHat HAppENED IN THE HOUSE. 


The House, having organized and elected a Speaker on 
Wednesday, January 2nd, the House Journal of January 3rd 
shows the following proceedings: 


‘On motion of Mr. Cahill of Braintree, it then was 
Voted, That the returns of votes for Governor, Lieutenant- 
Governor, Secretary of the Commonwealth, Treasurer and 
Receiver-General, Auditor of the Commonwealth, Attorney- 
General, and Councillors in the several councillor districts, 
be examined by a special committee of the House.’’ 

The Speaker appointed a committee. 

‘‘Mr. Sherman, for the committee, afterward reported 
that it appeared, from an examination of the returns, that 
the following named persons had been elected: 

**Governor—Hon. James M. Curley of Boston. Lieu- 
tenant-Governor—Hon. Joseph L. Hurley of Fall River. 
Secretary—Hon. Frederic W. Cook of Somerville. Treas- 
urer—Hon. Charles F. Hurley of Cambridge. Auditor— 
Hon. Thomas H. Buckley of Abington. Attorney-General— 
Hon. Paul A. Dever of Cambridge. Councillors—District 
No. 1, Edmond Cote of Fall River; District No. 2, Joseph 
B. Grossman of Quiney; District No. 3, Frank A. Brooks of 
Watertown; District No. 4, Daniel H. Coakley of Boston; 
District No. 5, William G. Hennessey of Lynn; District No. 
6, James J. Brennan of Somerville; District No. 7, Winfield 
A. Sehuster of Douglas; District No. 8, Joshua Arthur Baker 
of Pittsfield. 

‘‘The report was accepted.’’ 

A Committee was then appointed by the Speaker ‘‘to 
wait upon the Honorable Senate and invite them to the 
House Chamber to witness the administering of the oaths of 
qualification to the Governor-elect, the Lieutenant-Governor- 
elect and the Councillors-elect. 

‘*Mr. Chase, for the committee, afterward reported that 
they had attended to the duty assigned them, and had been 
informed that the Senate had not organized and that as soon 
as organization was effected the House would be notified. 

‘“‘The Speaker then stated that ‘the House of Repre- 
sentatives is now assembled for the purpose of having ad- 
ministered in its presence, and in the presence of such Sena- 
tors as may be present, the required oaths of qualification to 
the Governor-elect, the Lieutenant-Governor-elect and the 
Councillors-elect’. 
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‘*Whereupon, on motion of Mr. Hays of Boston, it was 
Voted, That a special committee be appointed to inform the 
Honorable James M. Curley that he has been duly elected, 
in the manner prescribed by the Constitution, Governor of 
the Commonwealth, and that the House of Representatives 
will be ready to attend upon him in taking and subscribing 
the oaths required by the Constitution and a law of the 
United States to qualify him for the discharge of the duties 
of the office at such hour as may suit his convenience; to 
inform the Honorable Joseph L. Hurley that he has been 
duly elected, in the manner prescribed by the Constitution, 
Lieutenant-Governor of the Commonwealth, and that the 
House of Representatives will attend upon him in taking 
and subscribing the oaths required by the Constitution to 
qualify him for the discharge of the duties of the office when 
agreeable to him; and to inform the several Councillors-elect 
that they have been duly elected, in the manner prescribed 
by the Constitution, Councillors from the several Councillor 
districts of the Commonwealth, and that the House of Repre- 
sentatives will attend upon them in taking and subscribing 
the oaths required by the Constitution to qualify them for 
the discharge of their duties of their office when agreeable 
to them.’’ 

The Speaker appointed the committee. 

‘‘Mr. Curtis, for the committee, afterward reported that 
they had waited upon the Governor-elect, the Lieutenant- 
Governor-elect and the Councillors-eleect, and that they had 
signified the acceptance of their respective offices and their 
readiness to be qualified at the earliest convenience of the 
assembly. 

‘*Subsequently, the Honorable the Chief Justice and the 
Associate Justices of the Supreme Judicial Court, the Hon- 
orable the Chief Justice and the Associate Justices of the 
Superior Court, and various Foreign Consuls entered the 
Chamber under escort of the Sergeant-at-Arms. 

‘‘Soon afterward (at fifteen minutes after twelve 
o’clock), the Governor-elect, the Lieutenant-Governor-elect 
and the Councillors-elect came in, accompanied by various 
civil and military officers of the Commonwealth under escort 
of the Sergeant-at-Arms. 

‘*Speaker Leverett Saltonstall then addressed the as- 
sembly as follows: 

‘The Constitution of the Commonwealth, in Part 

II, Chapter VI, Article I, adopted by the people in June, 

1780, provides that the oaths or affirmations of the Gov- 

ernor, Lieutenant-Governor and Councillors shall be 

taken and subscribed by the Governor, Lieutenant-Gov- 
ernor and Councillors before the President of the Senate, 
in the presence of the two houses of assembly. By 
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Article LXIV of the Amendments to the Constitution, 
adopted by the people as recently as the year 1918, it 
is provided, in mandatory language, that the Governor, 
Lieutenant-Governor and Councillors ‘‘shall hold their 
respective offices from the first Wednesday in January 
succeeding their election to and ineluding the first 
Wednesday in January in the third year following their 
election and until their suecessors are chosen and quali- 
fied’’. Under this provision it is the right and duty of the 
Governor-elect, Lieutenant-Governor-elect and Council- 
lors-elect to take their respective oaths of office forth- 
with. Compliance with the foregoing provisions of the 
Constitution relative to the manner of the administra- 
tion of the oath is impossible owing to the fact that the 
Senate is not organized for business and has not yet 
elected a President. Such being the ease, in order to 
comply with the provisions of said Article LXIV, it is 
necessary to regard the provisions of the Constitution 
relative to the administration of the oath as aforesaid 
as formal and directory only, and as not affecting the 
essentials of the situation confronting us; and, on the 

other hand, to regard the provisions of said Article 
\ LXIV as mandatory and fundamental. 

‘Accordingly, I now request the Secretary of the 
Commonwealth to administer, under the provisions of 
Section 3 of Chapter 222 of the General Laws,* as ap- 
pearing in the Tereentenary Edition thereof, in the 
presence of the House of Representatives and such 





Senators as may be present, the oaths prescribed by the 
Constitution to the Governor-elect, the Lieutenant-Gov- 

ernor-elect and the Councillors-elect. ’ 

; ‘The oaths and affirmations of office then were, in the 


presence of the assembly, administered (by Secretary of the 

Commonwealth Frederic W. Cook) to and subscribed by 
James M. Curley as Governor, Joseph L. Hurley as Lieu- 
tenant-Governor, and Edmond Cote, Joseph B. Grossman, 
Frank A. Brooks, Daniel H. Coakley, William G. Hennes- 
sey, James J. Brennan, Winfield A. Schuster and Joshua 
Arthur Baker as Councillors; and proclamation thereof was 
made by the Secretary. 

‘The Speaker then presented His Excellency, who de- 
livered an address (printed as Senate Decument No. 1) to the 
Representatives and to such Senators and guests as were in 
attendance. 

‘‘The Governor, the Lieutenant-Governor, the Council- 
_ and others then (at six minutes before two o’clock) with- 

rew.”’ 








*G. L. (Ter. Ed.) C. 222, §3, referred to by the Speaker, provides for the appoint- 
ment of commissioners to administer to public officers the oaths of office required by the 
Constitution. 














20 


IV. Discussion OF THE PROBLEMS. 

As stated at the beginning of this article, the action of the 
Senate, in failing to attend the proceedings in the House, created 
an embarrassing situation for the Governor-elect and for the 
Speaker of the House. ‘The House of Representatives being filled with 
invited guests to attend the usual inauguration ceremony and to hear 
the inaugural address, something had to be decided quickly to meet 
so unusual a situation. There was no time for a thorough study 
of the constitutional problem involved and the decision which was 
arrived at appears in the statement of the Speaker of the House 
quoted above. After it was over, questions naturally arose in the 
minds of men as to the legal effect of this decision in the unusual 
situation precipitated by the Senate and by the procedure adopted. 
The Springfield Republican on the following morning ealled atten- 
tion to the matter in an editorial and suggested that, while it might 
be unnecessary, it might, nevertheless be advisable, for the Gov- 
ernor-elect to take the oath over again when the Senate was finally 
organized. Various other references to the question appeared in the 
publie press and still more references have occurred in casual con- 
versation between various individuals. At least, a dozen men have 
asked our opinion about various aspects of the subject in conversa- 
tion and it has been suggested that the matter was one which should 
be diseussed in the QUARTERLY. 

The following illustrate the nature of the questions which have 
been asked. If His Excellency should have oceasion during his 
two years term of office to declare a law to be an emergency law, 
notwithstanding the filing of a referendum petition, would that 
law take effect forthwith and be binding on all the citizens of 
Massachusetts? Would a veto be effective to prevent a law from 
taking effect? Would a law not vetoed be effective? 

If there are really doubtful legal questions involved, are they 
practical questions whieh can be, and are likely to be, raised in 
any form of proceeding? Is there any question as to the jurisdic- 
tion of the newly-appointed Justice of the Superior Court which 
could be raised by anybody and if so, how?* <A federal question 
under the act of Congress is referred to later. Of course, a number 
of other questions could be mentioned, but they are of relatively 
minor importance as compared with these broader questions which 
are sufficient to illustrate the nature and scope of the problem, and 
the reason why it seems to deserve serious and impartial discussion 


* For an answer to this question see note on page 31. 
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entirely free from any political atmosphere. 


THE HisTory OF THE SUBJECT. 

In order to understand the constitutional provisions fully and 
in sound perspective, it is necessary to refer briefly to the early 
history of New England. The Manual of the Constitutional Con- 
vention of 1917, prepared by the Commission to Compile Informa- 
tion and Data, contained a history of the constitution, from which 
the following brief extracts are taken. 

The general court, beginning as a stockholders’ meeting in Eng- 
land in 1630, gradually developed into a representative body to 
meet the needs of the community here, and finally into a bicameral 
legislature. At first the deputies, who were selected to represent 
the freemen, beginning in 1634, and the assistants, who were the 
original ‘‘directors’’ of the trading company, ‘‘sat as one house for 
ten years exercising supreme legislative and judicial power’’ 


‘*In 1644, following an acrid dispute between magis- 
trates and deputies over the case of Goody Sherman and 
her stray sow, the General Court separated into two co-equal 
houses, the House of Assistants and the House of Deputies. 
‘The bicameral system in America had its origin in Massa- 
chusetts. It is here we find the specific mode and the sue- 
cessive steps by which it took its rise.” In 1636, the custom 
of two sessions annually, which lasted until 1831, was estab- 
lished. At the spring session convening on the annual elee- 
tion day set by the charter the governor and magistrates 
were elected by the freemen and the government organized 
for the political year. At the winter session most of the 
laws were enacted. . . .’’ 

‘“‘The assistants were the most powerful part of the 
eolony government, since they constituted a Superior Court 
of Judicature, an Executive Council whose consent was re- 
quired for every act of the government, and an upper branch 
of the legislature. . . . As the governor and assistants were 
elected independently of the deputies, they refused to con- 
sider themselves responsible to the General Court. Thus 
began the separation of the legislative and the executive 
branclies. . . .”’ 


In 1684, the colony charter was revoked and in 1686 Massa- 
chusetts was merged into the ‘‘Dominion of New England’’ which 
was ruled by a president, or governor, and a council appointed by 
the king and ‘‘all elections and representative institutions save the 








town meeting being abolished. When news arrived of the Revolu- 
tion of 1688 in England, the people of Boston on April 18th., 1689, 
rose against Governor Andros and imprisoned him in the Fort on 
Castle Island. The assistants elected in 1686 then took charge and 
summoned a convention of deputies from the towns, with whose 
permission (and subsequently the royal approval) they declared the 
old charter government provisionally restored. . . .’’ 
In 1692 the Province charter went into effect. 


‘‘This new charter left intact the old charter system of 
local government and the lower house, now called the House 
of Representatives of the ‘Great and General Court or As- 
sembly’ as the legislature was now styled. . . . The old board 
of assistants was abolished, its judicial functions being given 
to a separate judiciary, organized by the General Court and 
appointed by the governor.’’ 


The executive and legislative functions of the old board of 
assistants were granted to a council of twenty-eight members 
annually elected, not by the people, but by the General Court, the 
outgoing council taking part in the election of its suecessor, and 
the governor having a veto on the choice. The council was the 
upper branch of the legislature and an advisory body to the gov- 
ernor. 


‘*At the head of the province was the royal governor 
appointed by the king during his good pleasure. His Ex- 
cellency was a more powerful and imposing personage than 
the governor of the colony. He had a full veto over legisla- 
tion, was the captain general of the militia, the chief exeeu- 
tive officer of the province, and the king’s personal repre- 
sentative. By the so-called explanatory charter of 1725, the 
king granted him power to veto the choice of speaker by 
the house. His Honor, the Lieutenant-Governor, was also 
appointed by the king. In ordinary times he was frequently 
elected to the council.’’ 


In spite of all these provisions: 

‘«. . . owing largely to the governor’s dependence for his 
salary on the House of Representatives, the latter gradually 
acquired control of the provinee. . . . By having the major 
voice in the election of the council, the house was able to 
control the whole General Court, and the General Court 
elected the treasurer and the receiver general which gave it 
a control over appropriations as well as taxation. . . .”’ 
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sy 1745, the royal governor became little more than an ad- 
ministrative figurehead, dependent upon his personal influence for 
what little power he was able to exert. This compromise was, need- 
less to say, reasonably satisfactory to the people of Massachusetts ; 
and the attempt of the ministers of George III to restore the balance 
in favor of imperialism caused the American Revolution.”’ 
Without reciting the various acts of the exeeutives which con- 
tributed to the revolution, we come to the years 1779 and 1780 when 
the state constitution was framed, and the state of mind in which 
that problem was approached: 


‘*Americans so far had been more concerned with pre- 
venting tyranny than with promoting efficiency. Owing to 
their experience with royal governors and judges [who were 
not independent of the king as English judges were], they 
were suspicious of the executive and judicial branches. Vir- 
ginia had entrusted her supreme power to the legislature, 
which elected and largely controlled the governor; Pennsyl- 
vania dispensed with the governor and the upper house, 
but many of the leading thinkers among the patriots, notably 
John Adams, Thomas Jefferson and James Madison, believed 
that the supreme power should be divided into a legislative, 
an executive, and a judicial power, each to be exercised by a 
different set of men, and all three coordinated by a series of 
checks and balances.”’ 


When the constitutional convention met in 1779, after a period 
of ‘‘free conversation’’ on the general principles, the task of pre- 
paring a declaration of rights and a form of government was re- 
ferred to a committee of thirty, which in turn referred it to a 
subeommittee of three, consisting of James Bowdoin, John Adams 
and Samuel Adams. That subcommittee in turn referred the task 
of making a first draft to John Adams, whose draft with slight 
changes was finally reported to the convention and, after extended 
discussion of its various parts, was revised in certain particulars 
and then submitted to the people and adopted. 

This first draft drawn by John Adams and approved by Sam 
Adams and James Bowdoin and the other members of the com- 
mittee of thirty, to be laid before the convention on October 8th., 
1779, appears in the fourth volume of the Works of John Adams, 
pp. 219-267. On pages 260-262 is found the original draft of See. 
1 of Chap. VI relating to ‘‘Oaths and Subscriptions.’’ On p. 246 
appears the original draft of the provision that the votes for the 
office of governor and other state officers should be presented to the 
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Senate and the House on the first day of the session ‘‘to be by them 
examined and in ease of an election . . . the choice shall be by them 
declared and published.”’ 

In the original draft, the provision as to the taking of the oath 
followed immediately upon this provision for the declaration of the 
election or, in ease of no choice, for the election of a governor by 
the Senate from the nominees submitted by the House in the manner 
specified. The same provision appeared as to lieutenant-governor 
(see pp. 251-252). The draft then continued to provide for the 
council and that: 


‘“Whereas, the elections appointed to be made by this 
constitution on the last Wednesday in May annually by the 
two houses of the legislature may not be completed on that 
day, the said elections may be adjourned from day to day 
until the same shall be completed. And the order of election 
shall be as follows—the vacancies in the Senate if any shall 
first be filled up, the governor and lieutenant-governor shall 
then be elected provided there should be no choice of them 
by the people; and afterwards the two houses shall proceed 
to the election of the council.’’ 


It appears, therefore, that from the earliest draft of the con- 
stitution it was expressly made the first mandatory constitutional 
duty of both houses of the legislature to organize the government 
for the ensuing year by first organizing themselves, then examining 
the vote to determine whether there was an election and, if so, to 
‘*declare and publish it,’’ and then to qualify the persons thus de- 
clared elected; if there was no choice, then to elect the necessary 
state officers and qualify them. The election whether by the people 
or by the Senate does not seem to have been considered constitu- 
tionally complete until thus declared and the officers qualified. 
Under the earlier provisions prior to 1855 it appears, from the re- 
port of the joint special committee of 1852 (Senate 36 of 1852, p. 
14), that ‘‘eight or ten days’’ were ‘‘usually oecupied’’ in ‘‘organ- 
izing the government.’’ The idea that any elected officer could 
take the qualifying oath before the two houses had organized for 
that purpose never appears to have been suggested in any of the 
earlier discussions that we have seen. 

The chapter about oaths was discussed at length in the Con- 
stitutional Convention of 1820 after a report of a committee of 
twenty-one members headed by Daniel Webster. The discussion 
turned mainly on the form and substance of the oaths and declara- 
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tions to be required to qualify, but there was no suggestion made to 
change the manner of taking these oaths. 

At the beginning of the debate (pp. 161-2), Daniel Webster 
explained the constitutional ‘‘principle’’ of the required oaths. 
This is particularly interesting in view of the statement of the 
Speaker of the House, already quoted from the House Journal of 
January 3rd., 1935, in which he said, as a reason for interpreting 
the constitutional provisions as ‘‘directory’’, ‘‘it is the right and 
duty of the Governor-elect, Lieutenant-governor-elect and Council- 
lors-elect to take their respective oaths of office forthwith.’’ 

Webster said: 


‘*By the fundamental principle of popular and elective 
governments, all office is in the free gift of the people. They 
may grant, or they may withhold it at pleasure; and if it be 
for them, and them only, to decide whether they will grant 
office, it is for them to decide, also, on what terms, and with 
what conditions, they will grant it. Nothing is more un- 
founded than the notion that any man has a right to an 
office. This must depend on the choice of others, and conse- 
quently upon the opinions of others, in relation to his fitness 
and consequently upon the opinions of others, in relation to 
his fitness and qualification for office. No man ean be said 
to have a right to that, which others may withhold from him, 
at pleasure. There are certain rights, no doubt, which the 
whole people—or the government as representing the whole 
people—owe to each individual, in return for that obedience, 
and personal service, and proportionate contributions to the 
publie burdens which each individual owes to the govern- 
ment. These rights are stated with sufficient accuracy in the 
tenth article of the bil! of rights in this constitution: ‘Each 
individual in society has a right to be protected by it, in the 
enjoyment of his life, liberty, and property, according to the 
standing laws.’ Here is no right of office enumerated; no 
right of governing others, or of bearing rule in the State. 
All bestowment of office remaining in the discretion of the 
people, they have, of course, a right to regulate it, by any 
rules which they may deem expedient. Hence the people, 
by their constitution, prescribe certain qualifications for office, 
respecting age, property, residence, ete, . . . These quali- 
fications, then, ean only be made requisfte as qualifications 
for office, on the ground that office is not what any man ean 
demand as a matter of right, but rests in the confidence and 
good will of those who are to bestow it. In short, it seems 
to me too plain to be questioned, that the right of office is a 
matter of discretion, and option, and ean never be claimed 
by any man, on the ground of obligation. It would seem to 
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follow, then, that those who confer office may annex any such 
conditions. . . . Now, if the people may, without injustice, 
act upon this preference and from a sole regard to this quali- 
fication, and refuse in any instance to depart from it, they 
have an equally clear right to prescribe this qualification 
beforehand as a rule for their future government. If they 
may do it, they may agree to do it. If they deem it neces- 
sary, they may so say, beforehand. If the publie will may 
require this qualification, at every election, as it occurs, the 
public will may declare itself beforehand; and make such 
qualifications a standing requisite. That cannot be an unjust 
rule, the compliance with which, in every case, would be 
right. This qualification has nothing to do with any man’s 
conscience. If he dislike the condition, he may decline the 
office; in like manner as he dislike the salary, the rank, or 
anything else which the law attaches to it.’’ 

Under the principle as explained by Webster, it seems that the 
speaker was mistaken in saying that the newly chosen persons had 
‘*a right’’ or ‘‘a duty’’ to take the oaths in a manner other than 
the constitution provides. There was no ‘‘right’’ at all and the 
only ‘‘duty’’ was to follow the constitution. 

The question of oaths and their administration was again 
brought up for discussion in the Convention of 1853. (See Debates 
of that convention, Vol. I, 353-372; Vol. II, 550-556 and 568; Vol. 
1II, 697; Journal of the Convention, pp. 193-194). A committee, 
of which Henry Wilson appears to have been chairman, recom- 
mended that the various state officers should be allowed to take 
their oaths before a Justice of the Supreme Court, but Mr. Ben- 
jamin Hallett, a delegate from Wilbraham, who was nevertheless 
one of the leading members of the Boston bar and one of the lead- 
ing members of the Democratic party in the state, vigorously 
opposed the change saying that he thought ‘‘it would take away 
much of the dignity of the office.’’ 

The main reason for the proposed change was that occasionally 
some councillor-elect did not appear on inauguration day with the 
result that the two houses of the legislature were obliged to meet 
in joint session for the purpose of qualifying the councillor. In 
order to meet this suggestion, Mr. Hallett proposed that the coun- 
cillors might be allowed to take the oath before the President of 
the Senate in the presence of the Senate, instead of in the presence 
of both houses. This proposal was adopted, but, like all the other 
recommendations of that convention, which were submitted in the 
form of a whole constitution, was rejected by the people at the polls. 
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In the course of the discussion of oaths in general in the first 
volume of the Debates, Mr. Kellogg, of Hadley (See pp. 358-359) 
called attention to the fact— 


‘‘that the first Congress of the United States, which assem- 
bled after the adoption of the Federal Constitution (in 1789) 
by their very first act prescribed the form of oath or affirma- 
tion to support that constitution and provided what the same 
should be, and by what officers administered to, the vice 
president, senators and representatives of the United States, 
members of the legislature of the several states and all execu- 
tive and judicial officers both of the United States and the 
several states, the President of the United States alone be- 
ing excepted, for the reason, no doubt, that the form of an 
oath of the same import to be taken by that officer is con- 
tained in the constitution itself. That act of congress was 
evidently passed in order to carry into full effect the sixth 
article of the constitution.’’ 


which ‘‘and every law of congress made in pursuance of it being 
the supreme law of the land’’ is binding accordingly. 

The sixth article of that constitution requires all members of 
state legislatures and executive and judicial officers of the state to 
be ‘‘ bound by oath or affirmation to support this constitution’’; and 
the first act of congress above referred to, which now appears in 
the United States Code, Title 4, Sees. 9-10, provides that each of 
such legislators and officers ‘‘shall before he proceeds to execute the 
duties of his office’’ take the oath and that ‘‘such oath may be ad- 
ministered by any person who by the law of the state is authorized 
to administer the oath of office.’’ 

Under this section, which is the law of the land, the same 
question arises as to the proper person to administer the federal 
oath as that which arises under the Constitution of Massachusetts 
in regard to the state oath because the act of congress required the 
federal oath to be taken before the person qualified and ‘‘ authorized 
by the law of the state to administer’’ the state oath for the particu- 
lar office. Conceivably, therefore, questions of federal law might 
arise under this statute. 

On February 17th, 1780, it was voted to adopt the require- 
ments as to oaths before the President of the Senate in the presence 
of the two houses of assembly, ete., in the form in which it now ap- 
pears in the constitution quoted at the beginning of this article. 
(See Journal of the Convention, pp. 118-119.) 

It is noticeable that in the first draft submitted by John Adams 
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and the Committee of Thirty the requirement that the oath be taken 
‘‘in the presence of the two houses’’ was made applicable only to 
the governor (See John Adams’ Works, Vol. IV, pp. 260-261). 
The lieutenant-governor, councillors, senators and members of the 
House were to take the same oath or ‘‘declaration’’, but his draft 
did not specify any particular method of doing it as to any one 
except the governor. The specific requirement as to these officers 
other than the governor was inserted by the convention. The im- 
portance attributed to the whole matter is indicated by the fact 
that on February 25th, 1780, it was moved and seconded ‘‘that 
there be a distinct chapter in the constitution for the several oaths 
and tests which have been or shall be prescribed to be taken . . .’’ 
and this was done accordingly (See Adams’ Works, Vol. IV, p. 260, 
Note). It must be remembered that the convention met while the 
American Revolution was still in progress. 

A reading of the original oath of allegiance to Massachusetts, 
which appears in Art. 1 of Chap. VI, as finally adopted (not drawn 
by John Adams, but inserted by the convention), will illustrate the 
importance attributed at that time to these public declarations of 
allegiance in the presence of the representatives of the people in the 
general court assembled. That original declaration contained an ex- 
tended and detailed renunciation and abjuration of allegiance, ete., 
to Great Britain or any other power whatsoever, except the Con- 
gress of the United States. It was not until the sixth amendment 
was adopted in 1821 that the brief oath of allegiance (substantially 
as drawn by Adams in his draft) was substituted for the oratorical 
oath. 

But throughout the discussions in the conventions of 1780, 
1820 and 1853 the intention was emphasized that the constitution 
should require each new government to make the qualifying declar- 
ations and take the qualifying oaths in the most public and impres- 
sive manner before the representatives of the people in both houses 
of the General Court assembled together. 


DISCUSSION OF QUESTIONS. 

We have already quoted the statement by the Speaker of the 
House that it was necessary to interpret the requirements as to the 
manner of taking the oaths as ‘‘directory’’, but upon an examina- 
tion of the opinions of the court in the light of our constitutional 
history above set forth a very serious question as to the soundness 
of the speaker’s interpretation is suggested. 
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In Attorney General v. Methuen (236 Mass. 575-576), Chief 
Justice Rugg, speaking for an unanimous court, said: 

‘It has sometimes been suggested that the words of a 
constitution may be construed in a directory rather than in 
a mandatory sense. Respecting that matter there is found 
this cogent and convincing statement in Cooley, Const. Lim. 
(6th ed.) 93: ‘Courts tread upon very dangerous ground 
when they venture to apply the rules which distinguish 
directory and mandatory statutes to the provisions of a con- 
stitution. Constitutions do not usually undertake to pre- 
scribe mere rules of proceeding, except when such rules are 
looked upon as essential to the thing to be done; and they 
must then be regarded in the light of limitations upon the 
power to be exercised. It is the province of an instrument 
of this solemn and permanent character to establish those 
fundamental maxims, and fix those unvarying rules by which 
all departments of the government must at all times shape 
their conduct; and if it descends to prescribing mere rules 
of order in unessential matters, it is lowering the proper 
dignity of such an instrument, and usurping the proper 
province of ordinary legislation. We are not therefore to 
expect to find in a constitution provisions which the people, 
in adopting it, have not regarded as of high importance, and 
worthy to be embraced in an instrument which, for a time 
at least, is to control alike the government and the governed, 
and to form a standard by which is to be measured the 
power which can be exercised as well by the delegate as by 
the sovereign people themselves. If directions are given 
respecting the times or modes of proceeding in which a power 
should be exercised, there is at least a strong presumption 
that the people designed it should be exercised in that time 
and mode only; and we impute to the people a want of due 
appreciation of the purpose and proper province of such an 
instrument, when we infer that such directions are given to 
any other end. Especially when, as has been already said, 
it is but fair to presume that the people in their constitution 
have expressed themselves in careful and measured terms, 
corresponding with the immense importance of the powers 
delegated, and with a view to leave as little as possible to 
implication.’ Without entering more at large into the dis- 
cussion of that subject, it is enough to say that the words of 
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the Second Amendment are not susceptible of having any 
other than the positive and indisputable meaning which 
their natural significance imports and which we have already 
amplified. They cannot be treated as mere directions to be 
disregarded at the will of the Legislature. They are posi- 
tive bounds to its jurisdiction to act. 

‘‘This conclusion is supported by the great weight of 
authority in other jurisdictions.’’ 


This Methuen ease is particularly interesting and illuminating. 
The selectmen of the town of Methuen had petitioned the legisla- 
ture for incorporation of the town as a city and the legislature had 
gone through the motions of legislating the town into a city, al- 
though the plain requirements of the second amendment as to pre- 
vious action by a town meeting had not been complied with. Sub- 
sequently, an attempt was made to cure the matter by a subsequent 
acceptance of the statute by the voters of the town. The court held 
that the requirement of the second amendment was mandatory and 
that ‘‘it is impossible to say that a subsequent acceptance by the 
voters . . . is compliance with the plain requirement . . . that the 
application for the enactment of such a statute must come first 
from the town acting under its town meeting form.’’ 

The court then said: 

‘“‘The further question now arises whether the writ 
ought to issue under the circumstances . . . notwithstand- 


ing the violation of the constitution in the enactment of the 
city charter.”’ 


The proceeding before the court being in the nature of a quo 
warranto to have the city charter declared void and to secure a 
judgment of ouster accordingly, after detailed discussion of the 
nature of the jurisdiction to grant the writ of mandamus as a 
matter of ‘‘sound judicial discretion’’ and in consideration of the 
‘*havoe in divers directions’’ that ‘‘would be wrought by issuing a 
quo warranto against Methuen for usurping the franchise of a 
city,’’ the court closed its opinion as follows: 

‘All these considerations lead to the conclusion that it 
would not be a discreet exercise of judicial power and would 
not be in conformity to the general public interest to grant 
the relief prayed for. Whatever legal consequences may 
flow from the fact that the city charter of Methuen is an 
unconstitutional statute must be met as and when they arise. 

Our refusal, in the exercise of sound judicial discretion, to 
issue the extraordinary writ of quo warranto under the cir- 
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cumstances, cannot affect those consequences. Those conse- 
quences may be alleviated so far as possible by taking the 
obvious steps to remedy the present situation, and to put 
Methuen upon the basis of a constitutional charter.”’ 

In the advisory opinion of the justices to the Senate in 237 
Mass., 589, as to the effect of the provision in the fifty-eighth amend- 
ment specifying the second Wednesday in June ‘‘as the latest 
moment in any year when a proposed amendment to the constitu- 
tion ean for the first time be brought before the joint session of the 
legislature,’’ the justices said: 

‘Tt is not possible to treat these words of the amend- 
ment as precatory or merely directory. They are an explicit 
command from the people. The constitution for the time 
being controls the government and the governed. It forms 
the standard by which is measured the power to be exer- 
cised by the delegates as well as by the sovereign people. It 
establishes fundamental maxims and lays down fixed rules 
to which all departments of government must conform in 
shaping their conduct.’’ 

The justices then referred to the Methuen ease and to Judge 
Cooley’s book as authority for ‘‘these settled principles of consti- 
tutional law.’’ 


Can ANY QUESTIONS OF A PRACTICAL CHARACTER BE RAISED? 
As the court, speaking through the chief justice in the ease of 
Sevigni v. Lizotte, 260 Mass. 296, said: 

‘‘Tt is a rule of general application that the title to a 
political office cannot be impeached collaterally. It was said 
in Attorney General v. Crocker, 138 Mass. 214, 221, ‘Public 
necessity and policy require that the acts of an actual in- 
cumbent of a public office, in the performance of its duties, 
shall be held valid, although the incumbent should not have 
a legal right to the office, and though his right should be 
questioned and disputed.’ ’’* 


Where the title to the office is claimed by some other individual, 
under the practice in this state, such a direct question may be 
raised by a petition for mandamus; otherwise, the proper process 
is by information in the nature of a quo warranto in the name of 
the attorney general under ordinary cireumstanees (See 260 Mass. 
294 at 295; ef. 266 Mass. at pp. 22-23). 

The doubt which arises, however, and it is a doubt which arises 
upon the face of the constitutional provisions and their history 
(regardless of anybody’s political or personal views in regard to 
current controversies) is whether all the questions which may arise 











. ™ This seems to be the answer to any question as to the jurisdiction of the new 
Superior Court judge, although he may be a “de facto” judge. 
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from this exceptional situation are governed by any general rules 
thus far expressed by the Supreme Judicial Court as to the pro- 
ceedings in which such questions may arise. We are not aware of 
any previous case in this Commonwealth involving the question 
whether an elected officer is completely elected so that he can per- 
form the functions of his office until the formal constitutional 
requirements, first, of an examination and a declaration of the 
result of the election by both legislative houses has been made, and 
second, the qualifying oaths and declarations have been publicly 
taken before the representatives of the whole people as provided 
in the Constitution of Massachusetts and the act of the Congress of 
the United States. 

As already stated, these questions are entirely impersonal and 
are discussed in this periodical merely beeause they are so serious 
and far-reaching in their possible results that they seem bound to 
arise sooner or later in some form of proceeding. For instance, the 
act of Congress (U. S. Code, Title 4, §§9-10) already referred to, 
requires that each state executive officer ‘‘shall before he proceeds 
to execute the duties of his office’’ take the oath which ‘‘may be 
administered by any person who by the law of the state is author- 
ized to administer the oath of office.’’ If under the Constitution of 
Massachusetts, there is only one person who is constitutionally 
authorized to administer the oath of office to the governor, lieu- 
tenant-governor and the councillors and if he must administer it 
before both houses assembled, suppose some notorious murder, or 
kidnaping, case arises in another state and the accused person is 
found in Massachusetts and arrested here and an application made 
for extradition, or more accurately interstate rendition, could the 
fugitive from justice challenge the authority of an extradition war- 
rant by a habeas corpus proceeding in the Federal Court on the 
ground that the qualifying oath had not been taken as required by 
the act of congress or by the state constitution? Can any lawyer 
answer that question with any certainty?—if so, what is the 
answer? Such a case may arise in Massachusetts at any moment 
which might challenge the public interest as other recent cases have 
challenged that interest. That the question would be raised seems 
probable in view of the question which was raised in the Federal 
Courts in regard to the recent Millen trial under the federal statute 
and it might be carried to the Supreme Court of the United States. 

We have already referred to the question whether a veto mes- 
sage would be effective in preventing a law from taking effect, or 
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whether a law passed by the House and Senate and submitted to 
the present governor, and not vetoed, becomes a Jaw in the face of 
the constitutional provision that the term of his predecessor shall 
continue until the newly elected governor is not only chosen, but 
qualified in the manner provided in the constitution. Other unfor- 
scen questions may perhaps arise, and the trouble is that these 
questions arise on the face of the public records. 

The one fact which stands out above all others is that Senator 
Goodwin was right when he asserted that the organization of the 
Senate in order to attend the inauguration proceedings on January 
3rd was a ‘‘privileged motion’’ by the express terms of the consti- 
tution which make it, in mandatory terms, the first duty of the 
members of the House and Senate to organize the government by 
meeting under such presiding officer as they may choose, even for 
that temporary purpose, to qualify the other elected officers. It is 
their primary responsibility which they ean not shift and it is 
respectfully submitted that the presiding officer of the Senate on 
January 3rd seems to have been mistaken in refusing to put the 
motion of Senator Goodwin. 

As the Senate and the House each have the unqualified right 
to choose their own officers, there seems to be nothing to prevent 
them from choosing a new presiding officer every day if they see 
fit. Accordingly, there seems to be nothing to prevent either house 
from choosing a presiding officer for the sole purpose of organizing 
the government by administering the oaths. Indeed, by following 
the custom of recognizing the senior member of either house as the 
presiding officer on the first day, each house by so doing seems to 
‘‘ehoose’’ a presiding officer pro tem. Is there anything in the 
constitution to prevent the Senate from joining the House so that 
the oath of office can be ministered in the presence of both houses 
by the senior senator thus chosen as the temporary ‘‘president”’ of 
the Senate? The words ‘‘president of the Senate’’ seem to mean 
the presiding officer of the Senate for the time being (See Oxford 
Dictionary and Webster’s Dictionary). 

If this is so then it seems that the Speaker of the House was 
mistaken in saying that, ‘‘Compliance with the . . . provisions 

. relative to the manner of the administration of the oath is 
impossible owing to the fact that the Senate is not organized for 
business and has not yet elected a president.’’ The constitution 
says nothing about ‘‘electing’’ a ‘‘president’’ of the Senate or a 
‘‘speaker’’ of the House. They are to ‘‘choose’’ these officers and 
one method of doing that by traditional custom seems to be to 
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recognize ~ senior member as presiding officer temporarily. Is 
any other ‘‘organization’’ of either body necessary for the first 
mandatory business of organizing the rest of the government? If 
not, then the only ‘‘impossibility’’ was a temporary result of the 
failure of the Senate to attend to its constitutional duty under its 
temporary presiding officer. 

The pertinent question has been asked in conversation,—if the 
provisions about qualifying are mandatory what would happen if 
the president of the Senate refused to administer the oath, or if 
the Senate refused to participate in any of the functions 
which the Constitution specifies? The answer so far as 
the face of the Constitution is concerned seems clear on paper. 
While that might happen for a few days, as it did this year in 
Massachusetts and Connecticut, it is hardly likely to happen for 
more than a few days. The Constitution, in Chap. III of See. 1, 
Art. 11, requires that ‘‘no money shall be issued out of the treasury 
and disposed of . . . but by warrant under the hand of the gov- 
ernor for the time being with the advice and consent of the coun- 
cil’’ (See 13 Allen, 593). Accordingly, if the members of the legis- 
lature should fail or refuse to assemble and administer the oaths as 
provided in the constitution, they could not get any pay because 
the money for their pay has to be obtained on a warrant from the 
governor. Furthermore, they would not seem to be entitled to any 
pay until they had performed their constitutional duty of organiz- 
ing the government. The whole constitutional scheme is complete 
and ever since the tenth amendment, which was adopted in 1831, 
the constitution has specifically provided that the governor, lieu- 
tenant-governor and councillors hold their offices ‘‘until others are 
chosen and qualified in their stead’’. This clause was carried over 
and perpetuated in the fifty-fourth amendment, which was adopted 
in 1918 and is now in foree. That clause covers any possible break 
in the continuity of the government from illness or death or failure 
to elect, ete. The question that seems to be left arises out of the 
‘‘de facto’’ situation of this year. If the present state officers are 
‘*de facto’’, and not constitutionally qualified officers, is there any 
unforseen, or unforseeable question which may arise during the 
next two years in such a way, that a state, or federal, court would 
have to pass on it ?* 





* The matter of official qualifications | is not a question ‘confined to Massachusetts. 
The New York Times of Sunday, February 3, 1935, contained an extended account of 
the removal of Governor Moodie, of North Dakota, because his qualifications as to resi- 
dence for a certain number of years required in the constitution were not met by the 
facts; so, also, the state of West Virginia is without its full representation in the Senate 
because the man elected is not yet thirty years old as required by the constitution = 
he has decided not to try to take his seat until he becomes thirty in the course of a few 
months. 
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What the answers are to the various questions referred to in 
this article we do not profess to know and, unless an advisory 
opinion of the justices of the Supreme Judicial Court should be 
requested, under Chapter 3 of the Constitution, there appears no 
way of finding the answers unless the questions arise in some judi- 
cial proceeding in which the State or Federal Court will consider 
them. If the question should first arise in the Federal Court in a 
habeas corpus proceeding on the question of the authority of the 
governor to issue an interstate rendition warrant, the Federal Court 
would doubtless look for the state decisions interpreting the state 
Constitution, and the only state authorities on the point thus far 
appear to be the Methuen case and the subsequent advisory opinion 
already quoted, to the effect that the constitutional procedure is 
mandatory and not ‘‘directory’’. 

Having gone thus far and professed ignorance of the answers 
to the questions raised, we may reasonably be expected to express 
an opinion. In the light of the uninterrupted history above set forth 
of a clearly reasoned constitutional theory and practice for one 
hundred and fifty-five years since 1780, the conclusion seems irre- 
sistible, as a matter of law, that state officers who are required by 
the constitution to ‘‘qualify’’ in a specified way and have not done 
so, are not constitutional officers, but are simply ‘‘de facto’’ 
officers. It does not necessarily follow that their acts thus far can 
be drawn in question collaterally under state law, as already 
pointed out. 

The eighteenth article of the bill of rights provides that 


‘“‘The people . . . have a right to require of their law- 
givers and magistrates an exact and constant observance of 
the principles of the constitution.’’ 


The tenth article provides that 
‘‘The people of this commonwealth are not controllable 
by any other laws than those to which their constitutional 
representative body have given their consent.’’ 

The ‘‘constitutional representative body’’ includes the legisla- 
ture whose acts are subject to the veto-of a ‘‘qualified’’ governor, 
and such a governor is, to the extent of his veto power but not 
otherwise, a part of the constitutional legislative body. The twen- 
tieth article expressly rejects the idea of the power ‘‘of suspending 
the laws’’ and, of course, the ‘‘form of government’’ which the 
constitution provides can not be ‘‘suspended’’. Sinee no one has a 
‘‘right’’ to publie office and is entitled to hold office only to per- 
form its duties in accordance with the constitutional requirements, 
and since the sixty-fourth amendment contains the provision (dat- 
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ing back to the tenth amendment in 1831) that the specified state 
officers ‘‘shall hold their respective offices . . . until their succes- 
sors are . . . qualified’’, we find it difficult to see how a preceding 
officer can cease to be such officer until his successor is ‘‘qualified’’, 
unless, by resigning or by abdicating, he may conceivably create a 
vacancy under the fifty-fifth amendment, in which ease the next 
‘*qualified’’ officer there named would seem to sueceed to the office 
until the constitutional requirement as to ‘‘qualifying’’ newly 
elected officers have been complied with. Applying strictly the 
logie of the language which provides for the constitutional con- 
tinuity of a government of ‘‘qualified’’ officers the ‘‘qualified’’ state 
officer mentioned as succeeding in the fifty-fifth amendment would 
seem to be the Secretary of the Commonwealth by virtue of his 
qualifying, after his previous election, in January, 1932. 

By this strict reasoning, all legislation might legally have to 
be submitted for the opportunity of veto, either to the last in- 
cumbent of the office of governor or, in case he has vacated the 
office, to the Secretary of the Commonwealth as acting governor by 
virtue of his succession under the fifty-fifth amendment. We 
recognize the curiously unexpected character of such a logical re- 
sult; but, unless we have overlooked something, it appears, on the 
face of the constitution and of the public legislative record, to be 
the possible result caused by failure of the Senate to organize and by 

failure of the officers elected to qualify after the Senate was organ- 

ized. If the legislature should pass a law which invited vigorous 
litigation, this question might conceivably be raised on the face of 
the publie records of the commonwealth. Whether the general rule 
that the acts of a ‘‘de facto’’ officer can not be collaterally attacked 
would cover the ease, we are not certain. Of course, the argument 
in support of the application of that rule would be strong from a 
practical point of view and that seems, perhaps, the more probable 
answer, but the opinion on the facts in the Methuen case seems to 
leave it an open question.* 

The only purpose of this discussion is to find out what the con- 
stitutional law of the commonwealth is. We have no desire to 
raise any foolish questions, or to use any strained reasoning, and 
if we have done so, we shall be very glad to have this fact pointed 
out. 





* By the same reasoning from the clear words of the constitution, a senator or 
representative who was not present to take the oath on January 2nd “before the gov- 
ernor and council for the time being’’ may not yet have “qualified” at all under the 64th 
Amendment and a point of order might, perhaps, be raised against his taking part, or 
voting, in the Senate or House proceedings. Each house is the judge of the “elections 
and qualifications” of its own members but the tests on a point of order are “as 
pointed out in the constitution”, Chap. I, §1I, Art. IV and §III Art. X. 
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As the present state government is elected for a two-year term, 
the obvious way to avoid further questions for the future is to 
organize the government constitutionally now. It would seem also 
worth considering whether it might not be wise to request an ad- 
visory opinion of the justices under the third article of the consti- 
tution as to whether the course followed in the embarrassing situ- 
ation on January third, already described, has affected in any way 
the status of legislation thus far enacted at the present session, so 
that any necessary step may be taken, before the session ends, to 
avoid undesirable doubts, complications and possible litigation, 
seriously affecting the citizens of the commonwealth. 

We again quote the words of Chief Justice Rugg in the 
Methuen ease. 

‘* Whatever legal consequences may flow from the fact 
that the city charter of Methuen is an unconstitutional 
statute must be met as and when they arise. Our refusal, in 
the exercise of sound judicial discretion, to issue the extra- 
ordinary writ of quo warranto under the circumstances, can- 
not affect those consequences. Those consequences may be 
alleviated so far as possible by taking the obvious steps to 
remedy the present situation, and to put Methuen upon the 
basis of a constitutional charter.’’ F. W. GRINNELL. 


THE FEDERAL REQUIREMENT OF SUPERFLUOUS 
OATHS—A CHANCE FOR ‘‘NEW DEAL REFORM”’. 
(Reprinted from “American Bar Association Journal” for January, 1935.) 

How many million oaths to how many million documents are 
required every year by the various states and by the national gov- 
ernment, I have no idea, but I do not believe that any of these 
perfunctory oaths adds a particle of reliability to the documents 
thus sworn to. In spite of the current comments throughout the 
country as to the prevalence of perjury, I still believe that the 
administration of an oath to a witness in court is of some practical 
value in the administration of justice. _ But, outside of a court 
room, I think it is the common belief that an oath required for the 
verification of all kinds of documents is an absurd, inconvenient 
and useless formality which, as stated by the Massachusetts Judi- 
eature Commission in its second report in 1920, ‘‘instead of adding 
any special sanction to the document thus sworn to, rather tends 
to bring the sanction of an oath into contempt.’’ 

Mr. William D. Parkinson, of Fitchburg, Massachusetts, wrote 
a letter to the press in 1924, which was reprinted in the MAssacnv- 
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seTTs Law QuarTERLY for August of that year. In that letter, he 
said : 

‘* . . To carry oath-making to the extreme that makes a joke 
of the process of administering the oath defeats its purpose. So 
many oaths are required of every man of affairs that every private 
business office must have a magistrate in attendance, some subordi- 
nate usually being designated to operate the swearing mill just as 
one would be designated to wind the office clock or to lock the safe. 
Jurats are filled out in advance of some signatures; oaths are taken 
over the telephone (the right hand held up before it) ; men swear 
to the best of their knowledge and belief about matters that they 
cannot possibly be familiar with; errand boys are sent to them to 
obtain their oaths off-hand to matters of belief so vague that no 
court would permit them to testify about them, or to pages of 
figures prepared by days and weeks of labor in which they had no 
share and for the accuracy of which they can vouch only because 
of their confidence in the persons who did prepare them. In these 
latter cases a voucher may be a proper assumption of responsibility, 
but the oath adds nothing to the voucher. . 

‘‘Tf 90 per cent of the oaths required . . . were to be remitted 

it would not only save a vast volume of useless expenditure 
and useless labor (which is worse), but would raise the value of 
the other 10 per cent, and would eliminate a deal of genuine pro- 
fanity now current both in the use of God’s name in vain in the 
making of these useless oaths and in the more artistic and lurid 
types of irreverent expletives employed to express the contempt 
of the swearer for the process of swearing.”’ 

Almost every new form of government activity involves not 
only more money, but more perfunctory oaths. I suggest that the 
federal government might include in the ‘‘New Deal’’ some relief 
from all this ridiculous swearing. Massachusetts took a pioneer 
step in this direction in 1926 when the legislature passed Chap. 187 
of the acts of that year (now G. L. Ter. Ed. C. 268 §1A) which 
provides as follows: 

**Except in a judicial proceeding or in a proceeding in a 
course of justice, no written statement required by law shall be 
required to be verified by oath or affirmation before a magistrate 
if it contains or is verified by a written declaration that it is made 
under the penalties of perjury. Whoever signs and issues such a 
written statement, containing or verified by such a written declara- 
tion shall be guilty of perjury and subject to the penalties thereof 
if such statement is wilfully false in a material matter.’’ 
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If I remember correctly, Congressman Luce has vigorously 
urged similar action upon Congress. 

I suggest that bar association committees and members of bar 
associations support the movement for such action and call it to 
the attention of the administration and congressmen. I also com- 
mend the Massachusetts statute to other states. Perhaps the Com- 
missioners on Uniform State Laws might help the movement. 

FRANK W. GRINNELL. 


74TH CONGRESS, FIRST SESSION, H. R. 5447. 
IN THE HOUSE OF REPRESENTATIVES. 
February 6, 1935. 
Mr. TINKHAM introduced the following bill; which was referred to 
the Committee on the Judiciary and ordered to be printed 
A BILL 

To provide for dispensing with oath or affirmation as a method of 

verifying certain written instruments. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That if any 
written statement, required by or under authority of law to be 
under oath or affirmation, contains or is verified by a written 
declaration that it is made under the penalties prescribed for false 
statements, it shall be considered (within the meaning of all laws 
of the United States, civil or criminal, heretofore or hereafter 
enacted, and rules, regulations, or orders made under authority 
thereof) to have been made under oath or affirmation before the 
proper person. 

Sec. 2. This Act shall not apply to a written statement re- 
quired by or under authority of law to be under oath or affirmation 
in order to be (1) filed with or received by a court of record or a 
judge or officer thereof in connection with a ease or proceeding in 
such court, or (2) presented to a grand jury. 

We suggest that those favoring such an act should write to 
members of Congress in support of it. 


THE COMMISSION ON UNIFORM STATE LAWS. 

The term of the Commissioners on Uniform State Laws ex- 
pired on October 15, and Governor Ely reappointed, for a term of 
five years, the following: 

Joseph F. O’Connell as chairman. Mr. O’Connell was ap- 
pointed in 1914 and has been reappointed for successive terms since 
then. 

Henry Parkman, Jr., who sueceeded the late Hollis R. Bailey, 
whose term of office expired and who declined a further reappoint- 
ment, having served for twenty-five years, and 

Col. Willard B. Luther, who succeeded James M. Landis, who 
resigned to take a position on the Federal Trade Commission. 
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“AH TAKE ONE CONSIDERATION WITH ANOTHER— 
WITH ANOTHER—A POLICEMAN’S LOT IS NOT 
A HAPPY ONE.”’’ 

The following anonymous letter, received by a bar committee, 
was forwarded to the Editor: 

DER Sir: Boston, Nov. 25, 1934. 

‘* Just a few lines relative to your tremendous task in investi- 
gating the procedure, ete., of our courts. 

‘‘It may interest you to know that invariably, when there are 
cases in the Suffolk County Superior Criminal Court, the police 
officers prosecuting such cases and many other officers, who are 
witnesses, must go to court day after day for at times as long a 
period as two weeks, before the case is even started. It seems to 
me that this enormous expense of having hundreds of police officers 
and witnesses waiting around day after day in order to be present 
when the ease is finally started, could be remedied. For instance, 
only recently, there was a damage case where several boys had 
been arrested for tearing boards from a certain fence. The wit- 
nesses and officers waited for four days in the Superior Criminal 
Court corridors before this case was called. It then took two days 
to give it to the jury and the total amount of the damage was 
$14.00. 

‘The immense cost of most of the cases in the Superior Court 
is due to having witnesses and officers hanging around for a week 
or more waiting to have the ease go to bat. The trial at times 
becomes a comedy with the trivial matters that are brought up and 
gone over at great length by the trial lawyers. 

‘* Aside from the seeming lack of a system in having the cases 
ready for trial when the witnesses and officers are called by sum- 
mons to the Superior Criminal Court, there is a personal side to 
such eases which affects me as well as hundreds of other police 
officers. For instance, an officer is on night duty and makes an 
arrest for a felony. Not counting the time he spends in the lower 
court and before the grand jury, we will only take the case when 
it finally is to come before the Superior Court. The officer we will 
say is on the last half, or morning watch and comes off duty at 
8 o’clock in the morning. He then, instead of going to his home 
and family, goes to the court on summons. He hangs around all the 
first day until 4 o’clock in the afternoon, then gets supper and goes 
out on duty at 6 P.M. without having had any sleep. He comes 
off duty at 1 o’clock in the morning, goes to his home for sleep and 
must be in Superior Court again at 9.30 that morning to wait 
around until 4 o’clock again. This day being his long day, he may 
then go to his home and be back in the station at midnight to go 
on dutv at 1 A.M. He comes off duty at 8 A. M. and this is the 
same thing over again—to court and wait around until 4 P.M. 
then on duty at 6 P.M. Do you wonder that officers don’t eare 
about making many arrests at night when they have the thought 
of this Superior Court in mind? /s/ JOHN DoE.’’ 
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THE NATIONWIDE STUDY IN CONNECTION WITH RULES 
OF COURT TO BE ADOPTED BY THE SUPREME 
COURT OF THE UNITED STATES UNDER THE RE- 
CENT ACT OF CONGRESS. 


As explained in the QuarTEeRLY for August, 1934 (p. 2), last 
June, Congress passed an act, which, together with the prior recent 
act authorizing rules for criminal cases after verdict and the earlier 
rule-making authority in equity, brings almost the whole proce- 
dure of the federal courts within the rule-making power. This 
act was the result of a nation-wide discussion during a period cov- 
ering the greater part of twenty-five years. The passage of the 
act is in line with the movement throughout the country in the 
direction of broader recognition and exercise of the administra- 
tive rule-making powers of courts, which is rapidly becoming one 
of the major movements in the profession, in the effort to meet 
the widespread dissatisfaction with the administration of justice 
and the cumbersome process of legislative regulation. 

The new act of Congress provides as follows: 


‘‘Be it enacted, etc., That the Supreme Court of the 
United States shall have the power to prescribe by general 
rules, for the district courts of the United States and for 
the courts of the District of Columbia, the forms of process, 
writs, pleadings, and motions, and the practice and proce- 
dure in civil actions at law. Said rules shall neither abridge, 
enlarge, nor modify the substantive rights of any litigant. 
They shall take effect 6 months after their promulgation, 
and thereafter all laws in conflict therewith shall be of no 
further force or effect. 

**See. 2. The court may at any time unite the general 
rules prescribed by it for cases in equity with those in ac- 
tions at law so as to secure our form of civil action and pro- 
eedure for both: Provided, however, That in such union or 
rules the right of trial by jury as at common law and de- 
clared by the seventh amendment to the Constitution shall 
be preserved to the parties inviolate. Such united rules 
shall not take effect until they shall have been reported to 
Congress by the Attorney General at the beginning of a 
regular session thereof and until after the close of such ses- 
sion.’’ 


Under this act at the request of the Supreme Court the At- 
torney General of the United States recently sent the following 
letter to the senior Cireuit Judge of each of the ten federal cir- 








42 


cuits. The letter to Judge Bingham, the senior Circuit Judge of 
the First Cireuit, is as follows: 


OFFICE OF THE ATTORNEY GENERAL 
WASHINGTON, D. C. 


JANUARY 24, 1935. 
HONORABLE GEORGE H. BINGHAM, 
United States Cireuit Judge, 
Concord, New Hampshire. 
Dear Judge Bingham: 

The Supreme Court has requested this Department to do cer- 
tain work preparatory to the promulgation by it of rules for plead- 
ing, practice and procedure in civil actions at law in the District 
Courts of the United States and the Courts of the District of 
Columbia, pursuant to the recent Act of Congress. (Act of June 
19, 1934, ec. 651, 48 Stat. 1064.) 

It is the purpose of the Court to make the pleading, practice 
and procedure simple and flexible and to retain wherever it is 
possible such of the existing pleading, practice and procedure as 
has been found by experience to be of that nature. 

To aid it in that purpose, the Court desires to have the mem- 
bers of the Bench and the Bar carefully consider this matter and 
give the benefit of their views and suggestions and tell what par- 
ticular existing pleadings, practice and procedure, tending to sim- 
plify and expedite trials, they consider should be retained. 

Not only does the Supreme Court wish the Bench and Bar to 
consider this matter generally, but it wishes also that each of the 
subjects on the list attached hereto should be considered. That 
list is not intended to be exclusive. Additional matter that it is 
considered should become the subject of rules will be given careful 
consideration. Forms of rules and pleadings, particularly if they 
have been in successful use for a long time and sustained by the 
courts, will be gladly received and given consideration. Brief re- 
sumes, giving in broad outlines the pleading and practice in a par- 
ticular jurisdiction in which they are thought simple and efficient, 
will also be weleomed. 

As a means of obtaining this consideration and assistance, it 
is requested that you write to the District Judge in each District 
in your Cireuit, asking him to invite one or more leading repre- 
sentatives of the Bar to act with him in dealing with this matter. 
After it has been given study and consideration by this committee, 
a report and recommendations should be made to you, and it is re- 
quested that you, in turn, and your associates give these reports 
and recommendations careful consideration and add thereto any 
comments and recommendations of your own which you care to 
make and then forward the reports and recommendations to this 
Department. Sincerely yours, 


(Signed) Homrer CumMMINGs, 
Attorney General. 
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SUBJECTS SUGGESTED BY ATTORNEY GENERAL CUMMINGS FOR 
CONSIDERATION. 


Writs and process (form, service, proof of service, substituted serv- 
ice, service against non-residents). 


Provisional Remedies, such as: 
Arrest 
Attachment 
Replevin 
Tender and deposit in court 
Interpleader 
Joinder of parties and causes 
Consolidation 
Intervention 
Deposit in court or delivery upon order of court 
Non-suits and dismissals 
Judgments by default 
Summary judgments (plaintiff and defendant) 
Death and revivor 
Guardian ad litem 
Interlocutory Applications and Motions, such as: 
Examination of person injured or property damages 
Discovery of documents 
Taking of deposition of other party 
Discovery by interrogatories 
Admissions 
Depositions 
Pleading 
Amendments 
Equitable defenses and relief 
Trial 


1. Presentation and argument of case by counsel 


2. Testimony 
(a) Oral 
(b) Depositions 
(c) Before Commissioner 
(d) By interrogatories 
(e) Letters rogatory 
(f) Competency of witnesses 
(zg) Evidence 


3. Verdicts—special verdicts 


Prayers 

Jurors 

New trials 
Non-Jury cases 
Judgments 
Executions 

Bills of exception 
Costs 

Removed cases 
Prerogative writs 
Forms 
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THE COMMITTEE FOR THE DISTRICT OF MASSACHUSETTS. 

In accordance with the suggestion of the attorney general, 
Judge Brewster, of the Federal District Court for Massachusetts, 
has appointed the following committee of the bar for this district 
to study the problems and submit their suggestions. Judge Brew- 
ster will act as chairman of the committee. Members of the bar 
whom he has asked to serve with him are, Claude R. Brench, Vice- 
Chairman, Frank W. Grinnell, Arthur J. Santry, FitzHenry Smith, 
J. L. Stackpole, Henry B. Cabot and John V. Spalding, Secretary. 

Suggestions in regard to any of the subjects mentioned or to 
any other matter connected with rules of the Federal courts are 
requested and may be sent to the seeretary or to any other member 
of the committee. 

REFERENCES TO DISCUSSIONS OF THE SUBJECT. 

The Journal of the American Judicature Society for February, 
1935, contains an article by Mr. Newton D. Baker entitled, ‘‘Polli- 
cies Involved in Federal Rule-making’’. The Yale Law Journal 
for January, 1935, contains an article by Dean Charles E. Clark, 
of the Yale Law School, and James W. Moore, a Sterling Fellow of 
that school, under the title of, ‘‘The Background’’. His article is 
to be followed shortly by another dealing with the form which the 
proposed new rules should take in the opinion of Dean Clark and 
his associates. The American Bar Association Journal for May, 
1934 (pp. 313-317), contained a review by Professor Sunderland 
of the recent revision of the Illinois practice. See also Notes in the 
‘*United States Law Review’’ for January, 1935 (pp. 1-5), and 
Illinois Law Review for March, 1935 (pp. 910-911). 


HOUSE 983, RELATIVE TO RULES OF COURT, AS RE- 
VISED AND SUBMITTED BY THE COMMITTEE OF 
THE BOSTON CHAMBER OF COMMERCE ON JUDI- 
CIAL PROCEDURE. 


Section 1. The supreme judicial court of the commonwealth 
shall by rules promulgated by it from time to time, regulate plead- 
ing, practice and procedure in judicial proceedings in all courts of 
the commonwealth, for the purpose of simplifying the same and of 
permitting the speedy determination of litigation upon its merits. 
Such rules shall not abridge, enlarge or modify the substantive 
rights of any litigant. 

Such rules shall not become effective until thirty days after 
their adoption by the court. 

Section 2. All such rules shall be printed by the state printer 
and paid for out of the state treasury, and the court shall direct 
the same to be distributed as it may deem proper. 

Section 3. The enactment of this act shall not affect the ex- 
isting power of the several courts or classes of courts or the jus- 
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tices thereof to make rules, but such rules shall not conflict with 
rules made by the Supreme Judicial Court under authority of this 
act. 

Section 4. All statutes relating to pleading, practice and pro- 
cedure now existing shall from and after the passage of this act 
have foree and effect only as rules of court, and shall remain in 
foree unless and until modified or suspended by rules promulgated 
pursuant hereto. 


NOTE. 

This draft act (submitted by the committee to carry out the 
recommendation on pp. 5-6 of its report reprinted in this number) 
is similar to the Wisconsin statute and to the recent act of Con- 
gress with the addition of Section 3 which recognizes the existing 
practice of our various courts in making their own rules so far as 
their own special problems of administration are concerned. 


INVESTMENT PHILOSOPHY. 
By W. H. Russet. 
(From Commerce and Finance for February 27, 1935.) 


TO INVEST AND TO SPECULATE. 
To INVEST—To lay out (money or capital) in business with the view of 
obtaining an income or profit; to convert into some form of wealth 
other than money, usually of a more or less permanent form and as 


a means of obtaining income or profit; as to invest money in bank 
stock. 


To SPECULATE—To enter into a business transaction or venture from 
which the profits or returns are conjectural because the undertak- 
ing is out of the ordinary course of business; to purchase or sell 
with the expectation of profiting by anticipated, but conjectural, 
fluctuations in price; often, in a somewhat depreciative sense, to 
engage in hazardous business transactions for the chance of an 
unusually large profit—Webster’s New International Dictionary of 


the English Language. 

No doubt if Noah Webster were rewriting his dictionary today 
he would attempt to clarify the above definitions, since the lack of 
a clear understanding of these two verbs seems to create consider- 
able confusion in the minds of the group known as investors. 

Too much safety is implied by the word investment, safety not 
warranted by the experience of the past twelve years at least. We 
have seen the obligations of the United States Government, consid- 
ered by many the best investment in the world, fluctuate widely in 
price during these years and we are now faced with outright re- 
pudiation of a part of the contract. Many having a moderate cap- 
ital are putting the entire amount into annuities with little thought 
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that their income will be paid only in dollars which Mr. Justice 
McReynolds said, in his recent dissent from the majority decision 
of the United States Supreme Court, ‘‘may be reduced to fifty 
cents today, thirty cents tomorrow, ten cents the next day, and one 
cent the day after’’. Surely with this possibility, the returns are 
‘‘eonjectural’’. 

Speculation sounds bad to many, hazardous to most, and to 
not a few almost immoral, and yet none will deny that while there 
is possibility of loss, there is a possibility of gain not always present 
in so-called investments. 

The actual differences, if not wholly non-existent, are often 
only a matter of degree. Many times the act of ‘‘laying out 
money’’ to purchase an identical security is considered by one to 
be investment, by another to be speculation, so little do we agree 
on the actual definitions of the functions. 

It is interesting to go back a few thousand years and consider 
the meaning of the Latin word speculari, from which our English 
verb to speculate is derived. The above authority offers us two: 
“to spy out, to observe.”’ 

Some thought on the Latin meaning will repay the mental 
effort and perhaps recommend the wisdom of the speculator who, 
‘‘observing’’ current events, ‘‘spies out’’ the future trends result- 
ing from these events, and lays out his funds in accordance with 
the probabilities as they appear to him so that at some time in the 
future he is not irked by the realization that what had every reason 
to appear to be a good investment has proven to be a poor specu- 
lation. 

One of the older meanings of the verb to invest was ‘‘to 
clothe’’, or ‘‘to surround’’, and this prompts the thought that pos- 
sibly investors give too much weight to the conditions with which 
any property or security is ‘‘invested’’ at the moment of consid- 
eration. 

Why not take a realistic view and admit that there is always 
inherent in the act of laying out money risks and hazards, and that 
the return from even those instruments most highly regarded from 
the standpoint of safety is always conjectural, particularly if the 
return must be used to purchase roast beef which could be had at 
the rate of five pounds for one dollar two years ago, but which 
today can be had at the rate of only three pounds for a dollar and 
perhaps, within a few years, but one. There is conjecture with a 
vengeance ! 
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Speculate we must! Why not admit it frankly and let an 
intelligent appraisal of future risks sharpen our wits? At least 
it seems a healthier mental approach to the problems of investment 
than to turn our backs on the future and hope that the world has 
stopped changing. 


EARLIER PUBLICATION OF THE ANNUAL ACTS AND 
RESOLVES. 


As the result of extended conferences between the Secretary 
of the Commonwealth and the Senate and House Counsel, a plan 
has been agreed upon whereby the publication of the Acts and 
Resolves passed annually by the General Court will be expedited. 

The statutes now provide that at the close of each regular ses- 
sion of the General Court these Acts and Resolves shall be pub- 
lished in pamphlet form and also in book form (commonly known 
as the Blue Book). It has become the practice to include in the 
pamphlet the same side notes and the same elaborate detailed index 
as appear in the Blue Book. 

It is now proposed to omit from the pamphlet all side notes 
and to insert therein a less elaborate index, sufficiently detailed, 
however, to enable the Bench, Bar and the public to find any Act 
or Resolve printed therein. By these and other means an earlier 
publication of the pamphlet will be assured, thereby fulfilling the 
purpose for which it was originally intended, viz., to furnish with- 
out unnecessary delay a temporary means of ascertaining what 
Acts and Resolves the General Court has passed at its last annual 
session, pending publication of the more permanent volume of the 
Acts and Resolves with side notes, detailed index and table of 
changes. 











| 
| 


The Lawyer; 
Leader or Mouthpiece? 


By Rosert H. JAcKson* 
Chairman of the National Conference of 
Bar Association Delegates 


The following address was delivered at the meeting 
of the Conference at Milwaukee, August 27, 1934. 
and is reprinted from the October, 1934, issue of 
the Journal of the American Judicature Society. 


The Conference of Bar Association Delegates 
has never feared a critical estimate of our profes- 
sion or its organizations, nor has it shown the 
oriental reverence for tradition that has become 
a dominant characteristic of most bar associa- 
tions. 

For several years in this forum we have consid- 
ered the causes of the declining prestige of the 
lawyer and the increasing demoralization of the 
bar. We have condemned our existing associa- 
tions for failure to function, we have challenged 
the trust companies and lay agencies which are 
invading the law practice, we have reviewed the 
low standards which have made admission to the 
bar meaningless in terms of character and educa- 
tion, we have pointed out the overlapping and 
conflicting activities of the few associations that 
indulge in any action at all, and pointed the way 
to a coordination of activities in a national bar 
program. 

I have come to regard many of the things 
about which we complain as symptoms of an un- 
derlying: weakness in the position of the profes- 
sion itself, and in its method of work, rather than 
as causes of weakness. If our associations, by 
and large, are inanimate, incoherent and urrepre- 
sentative, if it be true that our neighbors prefer 
to trust bankers rather than lawyers to settle 
their estates, if law makers are taking judicial 
functions away from lawyer-dominated courts and 





*Assistant General Counsel, Treasury Department. 
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turning them over to lay tribunals, if misconduct 
by a few shysters can bring a whole profession 
into public contempt, should we not look deeper 
to see what keeps us from effective organization, 
what weakness makes us subject to invasion, why 
public opinion judges all lawyers by the worst 
instead of by the best? 

It would be unconventional but instructive, to 
search for the cause of our common loss of pres- 
tige not in the weakest of our organizations, but 
in the strongest ones, not in the worst of our 
members, but in the best, not in disbarred dere- 
licts, but in successful bar leaders. Let us ex- 
amine the methods, not of those who abuse the 
processes of the courts, but of those who make 
intelligent and conscientious use of our courts. 
It is hard to escape the conclusion that if the 
bar has lost its ancient prestige, it has not been 
lost by scoundrels and dunces who never had any 
part of it to lose, but by lawyers of substance, 
who lost it, not because they failed to observe 
the lawyers’ code, but because the code itself had 
lost credit. 

There is little basis for believing that our pres- 
ent plight is due to faulty standards of educa- 
tion. True, the lawyer no longer shares with a 
few other professions a monopoly of learning. 
Education has become general and is no longer a 
distinction as it was when the lawyers conducted 
the first “brain trust” on this continent, the Con- 
stitutional Convention of 1789, and promulgated 
a great experiment in government and the last 
one that most of the members of the bar have 
ever favored. The public bases its criticism of 
lawyers more on the use they make of their 
learning, than upon their lack of learning. 

During the past year lawyers have written vol- 
umes to express their views of the criminal. The 
criminal has made better economy of language, 
and has compressed into a single word his con- 
temptuous estimate of us. Every lawyer, even 
the one he relies upon and trusts, is known to 
the criminal as a “mouthpiece”. The word sum- 
marizes his opinion of the lawyers’ position in 
society, one that others in some degree share but 
that only the picturesque and realistic vocabulary 
of the underworld is adequate to express. 

The public questions our disinterestedness, and 
our intellectual integrity and our independence as 
a class. Does a lawyer have any unpurchasable 
convictions on any subject, especially if he has, 
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or hopes for, clients who have an interest in that 
subject? Does he lead an independent mental 
life or is he nourished solely by retainers? Does 
the trail lead from most of his activities in private 
and in public life back to the sources of his prac- 
tice? 

Let us trace the effect of this public attitude in 
relation to the crime problem and to economic 
problems, in which we ought to have a large 
measure of leadership. 

The public is bewildered in the midst of crime. 
No group has dealt so long or so intimately with 
all aspects of crime and of criminals, as the bar. 
Last year the American Bar Association made an 
effort to assert leadership of public sentiment in 
favor of criminal law enforcement through a 
national bar program. Some new statutes were 
passed by congress, due largely to the aggressive 
leadership of Attorney General Cummings. Per- 
sonally, I am sorry to say, I have seen no general 
response by either laymen or lawyers to the pro- 
gram. Why does our concerted and well designed 
plan to lead, in a field in which we are best 
qualified, make so little progress? 


Does the Lawyer Abhor Crime? 


One reason is that, while we are strongly op- 
posed to crime in the abstract, we will never give 
organized support to any specific proposal to 
suppress it. We will not abolish the numerous 
motions which delay criminal trials, or lessen the 
appeals and stays which delay execution of sen- 
tence after trial. From no group can opposition 
to reformed codes of criminal procedure be 
counted upon with such certainty as from the bar. 
It will uphold every refuge of the criminal, such 
as the privilege against self incrimination, and 
the absurd practice of setting aside convictions if 
the prosecutor mentions that the defendant did 
not take the stand, although every juror knows 
it, and also knows that the instinct of an innocent 
man is to deny a false accusation. I am not 
arguing the merits of these proposals but the bar 
is generally opposed to all of them, and consis- 
tently obstructs legislative efforts to make crim- 
inal enforcement effective. 

Our public zeal for suppression of crime is dis- 
counted because of our private willingness to de- 
fend any criminal for any offense. Of course not 
all lawyers accept criminal cases. We have a 
petty larceny bar and a grand larceny bar. Some 
will defend bandits who rob banks from the out- 


mies 








side, and others will defend directors who rob 
them from the inside. Every Jack in crime has a 
Jill at the bar waiting to defend him. 

Every miscarriage of justice which releases a 
criminal is caused by a lawyer and permitted by 
a judge. H. L. Mencken states a common view 
of law enforcement with uncommon emphasis, 
when he says: 

“What stands in the way of their execution is 
simply the almost incredible imbecility and lack of 
conscience of so many American judges and law- 
yers. A murder trial in most states is no longer 
an orderly effort to discover the guilty man and 
bring him to punishment. It is, instead, a gaudy 
public combat between two gangs of prima donna 
lawyers, with a decayed ex-lawyer on the bench to 
act as referee. As likely as not the chief lawyer 
for the defense is a professional jury fixer, with no 
more respect for the law than the prisoner in the 
dock. And almost certainly the chief lawyer for 
the prosecution is a political hack seeking publicity, 
and hopeful of higher office.” 

While he admits that there are exceptions, he 
insists that in characterizing lawyers as shysters 
and judges as “elderly vacuums” he has_ been 
fair to the average. Whether fair or not, I think 
it is a fair cross section of public opinion. 

Mencken urges that the lawyers and judges 
are responsible for failure to execute the laws 
and that all that is needed is “the simple experi- 
ment of executing those laws as they stand.” He 
illustrates his argument with murder cases. but 
killings are notoriously involved with community 
and individual passions, prejudices and sympa- 
thies. I prefer to test his assertion by less spec- 
tacular crimes. 

Chief Moran, of the United States Treasury 
Secret Service is charged with suppression of 
counterfeiting and is an effective and vigilant 
protector of “sound money”. He recently 
pointed out the increase in counterfeiting, and 
complained of the impossibility of getting offen- 
ders adequately punished in the federal courts. 
The record of the way lawyers, on and off the 
bench, dispose of these cases, supports Mr. 
Mencken’s accusation, if not all of his adjectives. 

Counterfeiting is an offense never committed 
by accident, nor in ignorance, nor in heat of pas- 
sion, nor in extremity of poverty. It is a crime, 
expertly designed, by one who possesses technical 
skill and lays out substantial sums for equipment 
It is a crime not excused by the fact “that every- 
body is doing it.” Counterfeiters are few and 
are not amateur criminals. It is not a crime of 
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courage. It is a sneaking offense. It is a crime 
against the sovereignty, and it also cheats small 
tradesmen and unsuspecting people who have not 
the skill or experience to detect the imitation. 
Moreover, it gets no encouragement from any of- 
ficial laxity of enforcement. Treasury vigilance is 
never relaxed. No counterfeiters have long 
evaded apprehension. Conviction or plea of 
guilty is general. There is nothing left but the 
penalty. 

Compilations of penalties for a year, in all fed- 
eral judicial districts show that, while there were 
746 pleas of guilty and 88 convictions, 143 of- 
fenders were released on probation. One and one- 
half times as many were released on probation as 
were convicted upon trial, and about 18 percent 
of all those convicted or pleading guilty were at 
once released, unpunished. Sentences of from 
one day to ninety days are as common as those 
over one year. 


If the enforcement we have studied is typical 
of those we have not studied, there is ground for 
the charge that our profession is failing in its 
plain duty. Perhaps the best service we could 
render would be to make up our minds whether 
imposition of penalties is an effective method of 
law enforcement. If so, let us give it a trial. If, 
on the other hand, we feel that penalties after 
the offense are not effective and that the way to 
combat crime is to remove causes that produce 
criminals, let us get out of the way of the social 
groups who want to experiment with such meth- 
ods. Holding to the litigation and penalty meth- 
od without the penalties, except in occasional and 
accidental cases, does not give a fair opportunity 
to the public to test either route to crime aboli- 
tion. 

The public looks upon the lawyer as being in 
the same equivocal attitude when he attempts 
leadership in the field of public law, or of econom- 
ics. 
The contribution of the bar to the balance of 
social forces is likely always to be on the conserv- 
ative side. Legal training emphasizes the older 
and established values, and the price other gen- 
erations have paid for existing institutions. Pru- 
dent regard for his professional reputation and 
for his client’s safety make it the attorney’s hab- 
it to proceed along well beaten paths and to shun 
the unknown and the experimental. Since so- 
ciety is not lacking other groups to supply oppos- 
ing view points, I see no objection to the bar 
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being in the position of conservator in so far as it 
acts from independent conviction. 

The bar frequently appears to be more reac- 
tionary than it really is. It is by no means want- 
ing in representatives of the liberal school of 
thought. Indeed, many of the most eminent and 
influential of liberals are lawyers. But they are 
seldom represented on our bar programs or found 
among our officers. In our bar associations we 
generally pyramid conservatism until at the top 
of the structures our bar association officers are 
as conservative as cemetery trustees. 


Does the Lawyer Own Himself? 


In public leadership the bar is handicapped by 
the suspicion that its conservatism is not always 
the result of conviction, but is a “mouthpiece” 
part. We suspect it of each other, and after a 
bar speech, or a report of a bar committee one 
often hears it asked, ““Whom does he represent ?”’ 
Bar and press know that certain proposals of the 
government will produce certain undertones and 
overtones from the bar. They know that the ele- 
ments stirred by any proposal are those stirred 
by the private interest involved more often than 
those stirred by the general welfare. 

This may be the inevitable result of our pro- 
fessional position. More than any other class, 
our opinions, as well as our services and talents, 
are on the auction block. Notable examples of 
independence, where lawyers have sacrificed their 
retainers to their convictions, emphasize the 
exceptional character of such devotion to prin- 
ciple. We must accept the weakness of our 
position, we cannot claim leadership which de- 
mands an unpurchasable sincerity, and at the 
same time offer ourselves in the market place. 


Perhaps explanation of the loss of prestige of 
the bar lies largely in the loss of independence 
by the lawyer. In the early days of the Republic, 
the counselor was a dominating factor in his com- 
munity. The rise of the banker, the industrialist 
and the press had not yet subordinated him. He 
might be retained, but he was likely to govern 
the policy of the client in the affairs committed 
to his hands. Nothing has so much accelerated the 
decline of the bar as the tendency of lawyers to 
have jobs instead of practices. At least half of 
the business in court is only nominally in the 
control of the attorney and the real control is in 
an insurance claim agent or a corporation execu- 
tive. When our lawyers become salaried serv- 
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ants, like office boys, it marks the end of the 
pleasing fiction that we are officers of the court. 

Hope of the bar for public leadership must rest 
with individual lawyers, not with the profession 
as a whole. To hold public confidence in his sin- 
cerity he must be bigger than his retainers and 
broader than his clients. That is too much to 
hope from the whole profession, but it is not im- 
possible for outstanding lawyers whose sense of 
value places independence above income. 


Public Distrusts Procedural Methods 


The most serious challenge to the lawyer is 
growing public disapproval of the litigation 
methods of settling controversies and the increas- 
ing tendency to substitute the administrative 
method for litigation and the administrative 
tribunal for the court. 

The committee on administrative law of the 
American Bar Association, recently published a 
report, widely headlined as an attack by this 
Association upon the “New Deal”, in which these 
tendencies were commented upon as “serious 
dangers threatening the whole machinery of 
justice.” 

It summarizes, as follows: 


“Having in mind these tendencies to attempt to 
remove large fields of legal controversy from the 
jurisdiction of the courts and to place them under 
administrative machinery, to deprive administrative 
tribunals of safeguards necessary to the exercise of 
judicial functions, to reduce and so far as possible 
to eliminate effective judicial or independent review, 
and to employ indirect methods of adjudication, the 
committee believes that it is not going too far to 
state that the judicial branch of the Federal Gov- 
ernment is being rapidly and seriously undermined 
and, if the tendencies are permitted to develop un- 
checked, is in danger of meeting a measure of the 
fate of the Merovingian kings. The committee 
naturally concludes that, so far as possible, the de- 
cision of controversies of a judicial character must 
be brought back into the judicial system.” 

Now if judicial function must be “brought 
back” into the judicial system, it might be proper 
to inquire when, why, and by whose motion, these 
judicial functions got out of the judicial system. 

The report treats the loss of judicial function as 
a current political development, and singles out 
for criticism the period beginning March, 1933, or 
in other words, the Roosevelt administration. As 
a matter of fact it was a completed process, in- 
troduced by other administrations, and approved 
judicially, long before Mr. Roosevelt took office. 
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The litigation method of settling controversies 
has for years been steadily superseded by the 
administrative method as the numerous works of 
such eminent scholars as the late Ernst Freund, 
make abundantly clear. Controversies now set- 
tled in courts of general jurisdiction are of small 
magnitude compared to the values _ being 
adjudicated in the tribunals of special jurisdic- 
tion such as the interstate commerce commission, 
utility commissions, trade commissions, “blue 
sky” commissions, workmen’s compensation com- 
missions, zoning and building commissions and 
scores of others, federal, state and municipal. And 
such tribunals multiply in number and in power. 

More finality is given to these special tribunals 
than to our judges. Few and trivial are the de- 
cisions of a judge of original jurisdiction that are 
not subject to full review on both law and fact. 
But many of the administrative bodies, by statute, 
fully sustained by the supreme court, have been 
granted power to make final findings of fact 
which no court can review. 

The iegal profession may well be apprehensive 
of a decline in the prestige of our law courts if 
they can only announce scholarly abstractions 
while a lay commission grants orders that mean 
prosperity or failure and make awards that must 
be paid in cash. 

Even courts of last resort may entertain only 
limited questions and must in many cases accept 
the premises prepared by the administrative body. 

The administrative method of settling contro- 
versies has made progress against the strongest 
opposition of the bar. 

But if the lawyer’s animosity against the ad- 
ministrative method is well grounded, why does it 
make progress each year? We lawyers place 
emphasis upon a traditional set of values such as 
the separation of powers of government, the su- 
premacy of an independent judiciary, proof of 
every allegation according to time-tried rules of 
evidence, testing each witness by cross exami- 
nation, deliberation, jury trial and the appeal. We 
know the price we pay is delay, technicality and 
expense. However, the public is placing its in- 
sistence upon a different set of values. It seeks 
speedy settlement, finality and freedom from the 
procedural contentions it pays for, but does not 
understand. 


Promptness of Decision Held Vital 
The philosophy upon which classes of contro- 
versies are being withdrawn from litigation and 
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turned over to administrative determination was 
stated (Crowell vs Benson, Feb. 23, 1932) by 
Chief Justice Hughes: 

“The findings of the deputy commissioner, sup- 
ported by evidence and within the scope of his au- 
authority, shall be final. To hold otherwise would 
be to defeat the obvious purpose of the legislation 
to furnish a prompt, continuous, expert and inex- 
pensive method for dealing with a class of questions 
of fact which are peculiarly suited to examination 
and determination by an administrative agency spe- 
cially assigned to that task.” 

And in the dissenting opinion in the same case 
by Mr. Justice Brandeis: 

“With a view to obviating the delays incident 
to judicial proceedings the act substitutes an admin- 
istrative tribunal for the court. * * * 

“The purpose of these administrative bodies is to 
withdraw from the courts, subject to the power of 
judicial review, a class of controversy which ex- 
perience has shown can be more effectively and 
expeditiously handled in the first instance by a 
special and expert tribunal.” 

The reason is stated by Judge Crane of the 
New York Court of Appeals as follows: 

“When, therefore, we pass fact-finding from the 
courts to the commissions of all kinds and leave to 
them the final determination of the facts unhamp- 
ered by our technical rules of evidence, we have 
demonstrated in a very practical way the popular 
discontent with the ordinary method of determin- 
ing much of our litigation. * * * The way is left 
open for the determination of many matters by de- 
partments or commissions, or the administrative 
bodies.” 

The bar must recognize that the administrative 
method is a recent but established competitor 
with our judicial method of fact-finding. 

We must recognize that in the competition our 
favorite is severely and needlessly handicapped by 
a load of delays, costs, formality, technicality and 
uncertainty, which win it nothing but public sus- 
picion and hostility. 

We must recognize that responsibility for 
training our legal system down to fighting weight 
and sweating out its excess cost and formality, 
and speeding it up so as to have a fair chance to 
compete for its life is definitely that of the or- 
ganized bar. The possibility of preserving the 
judicial or litigation method of settling contro- 


. versies over facts depends on the bar abandoning 


its traditional hostility to progress, its cynical 


opposition to reform. We fall into a pit of our 
own digging. 
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The development of a body of administrative 
law in this country as a substitute for, or sup- 
plement to, the common law, has passed almost 
unnoticed by the bar associations. Individuals 
like Dean Pound, William D. Guthrie and Thomas 
D. Thacher have lent the force of their names to 
a warning against it. A few lesser warnings, such 
as my own (American Bar Association Journal, 
June 1932) were uttered. But it is not until two 
years after the supreme court has finally said that 
the horse was legally taken, that we find the or- 
ganized bar bestirring itself to lock the stables. 


We know that our legal system, as now organ- 
ized, loads the dice in favor of a defendant in a 
criminal trial. We know that in civil matters it 
tends to operate in favor of him who has the 
resources and the incentive necessary to effective 
assertion of his rights by litigation or protracted 
negotiation. Probably no system will ever wholly 
overcome this tendency. But it is our own pro- 
fession which best knows the system, its weakness, 
its strength and its possibilities of improvement. 
Newspapers, such as the Hearst and Scripps 
Howard chains, that are powerful forces in mak- 
ing public opinion are severely demanding that we 
be held responsible for the condition of the judi- 
cial machinery and the press generally, even if 
more mildly, reminds the public of our duty and 
of our default. Our juggling of criminal work 
loses public faith and our dilatory, costly and 
legalistic treatment of civil litigation loses busi- 
ness. It is a matter of self-preservation, as well 
as of social duty, that the bar assumes leadership 
in overhauling our procedure to put the processes 
of the courts in the reach of the people, and to 
make justice available to disadvantaged men. 

If our adherence to tradition and our slow 
motion performance, has cost us prestige in the 
field of criminal law and of private civil law, it 
has been even more costly, and the prospect is 
even more threatening, in the field of govern- 
ment and public law. 

The fate of the legal profession depends much 
upon the importance of the position that legalism 
will hold in the prevailing philosophy of govern- 
ment, and to the respect that will be paid to the 
judiciary as the high priests of that philosophy. 

Every one of us, by membership in the legal 
profession and probably also by conviction, is 
committed to the maintenance of the judicial 
branch as a corrective force in our system. Its 
disposition of a private litigation may annul, or 
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modify nearly any governmental policy. If we 
are to continue to have government by adjudica- 
tion, must not the final judgments be rendered in 
the same era that raised the questions and in the 
light of the conditions of that era? 

Legislation, and administration, cannot await 
the interminable delays of the courts. Congress 
and the executive departments are compelled to 
outrun the judiciary. 


Juristic Controls Are Collapsing 

This is always true, but the past two years have 
given the most dramatic and challenging examples. 
Not even the most ardent champion of judicial 
supremacy would claim that the administration 
could halt its policies dealing with the banking 
emergency, unemployment relief, gold as the basis 
uf our currency, or many other problems, while 
the judicial view was slowly made available 
through the tedious and often devious process of 
private litigation. It would require, not one de- 
cision, but a cluster of decisions to settle the 
judicial attitude on any one of these policies. 

And now, business and the life of the country 
has for two years adapted itself to the measures 
which congress and the executive were compelled 
to formulate alone, because the views of the 
judicial department could only be expressed in 
private litigation. Having, because of the self- 
imposed restrictions of our present legalism, with- 
held its views when they were most needed to be 
constructive and corrective, can the judicial de- 
partment now intervene except as a force for the 
mischief of confusion? 

Can we adhere to a legal philosophy that denies 
the benefit of our judicial department’s wisdom 
and neutral views to our policy-making depart- 
ments, except as they may, after a lapse of years 
be revealed piece-meal through opinion on priv- 
ate litigation? If the highest authority on legal 
philosophy is going thus to reserve itself, can we 
as lawyers complain if the processes of legislation 
and administration must go on meanwhile? And 
if legislation and administration must proceed in 
ignorance of the judicial view, is it not inevitable 
that it will proceed with some indifference to it? 
And if the great affairs that interest and affect our 
people must actually go on to effect and accom- 
plishment, with the legal philosophy merely hov- 
ering over in suspense, like a cloud of threatening 
but uncertain meaning, can we complain if our 
legal philosophy is given less and less place in the 
actual affairs of state? To answer in terms of 
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ancient precedents begs the question; it is the 
validity of the ancient theory that is challenged 
by the modern event. 


Ruined by Our Own Legalism 


At the risk of losing your goodwill by too great 
frankness, and I value the opinion of my profes- 
sional brethren above that of all other groups, I 
must say that the attitude of the bar sounds too 
much like whining. We act as though some sin- 
ister and deliberate conspiracy were afoot among 
law makers, government executives and laymen 
generally, to rob the judiciary of its functions 
and the bar of its revenues. 

The distressing changes which have been taking 
place have been due to far deeper and impersonal 
forces. We are loaded with surplus formalism 
and are tangled up in our excess equipment. Our 
processes are not simple, direct and businesslike. 
We are being smothered by our own legalisms. 

The task that faces the bar is not one of mere 
striking out at phantom enemies. It is one of 
constructive statesmanship. It calls for inde- 
pendent and open minds in its leaders. It means 
review of our entire philosophy, to find its place 
in this modern era. We are carrying over into an 
age of industrialism, the philosophy of an agricul- 
tural age, and into an age of mass production of 
litigation, the equipment and methods of a hand 
craftsman. 

Yet there are qualities in our philosophy that 
no doctrines of commercialism and opportunism 
can supply, there are ethical values in our legal- 
ism, that no trader’s code can supersede. We 
must save the substance though the form dis- 
appear. 

Will our bar leadership, in and out of our 
association equal the opportunity, and raise above 
the level of the megaphone? Will the bar itself 
respond to the leadership if it is offered? Not- 
withstanding discouraging examples, I still cling to 
the hope that we will yet see a leadership of such 
vision and courage that the underworld’s scornful 
estimate of the lawyer as “the mouthpiece”, will 
no longer find confirmation in the public attitudes 
of the bar. 
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REINSTATEMENTS OF DISBARRED LAWYERS 
By FRANK SWANCARA, of the Denver, Colorado, Bar 


(Reprinted by permission from “Dicta’’ of the Denver Bar Association, for 
November, 1934.) 


OME people intermittently criticize the few lawyers who appear in 
court as counsel for persons charged with kidnapping, murder or 
highway robbery. In fairness to such attorneys it should be said that 

they do not “‘defend” criminals in any anti-social way. They but legiti- 
mately invoke legal rules which, if applied, compel the state to produce 
better evidence or to conduct the prosecution more fairly. In this end and 
in other respects they do no worse than their ethical brethren who, in 
their civil practice, defend dishonest clients. There are two classes of 
lawyers, however, that do deserve censure: First, the few dishonest ones; 
and, second, those who aid, abet, or whitewash the former in the ways 
hereinafter suggested. This second group has been doing too much in 
favor of disbarred attorneys who apply for reinstatement. That situation 
makes it timely to emphasize the fact, or at least to submit and to defend 
the proposition, that under no circumstances ought any lawyer to be 
restored to the profession after a disbarment for acts of theft, embezzle- 
ment, fraud or deceit. The victimized laymen would, without much per- 
suasion, agree with this thesis, but most members of the bench and bar 
probably require to be reminded of, so shown, reasons based on considera- 
tions of public policy or of the interests of the profession before conclud- 
ing that disbarments in general ought to be permanent and without hope 
of reinstatement. Heretofore a great many lawyers have acquiesced in, and 
some have diligently worked for, reinstatements of even such professional 
outcasts as were in the category of embezzlers. In one case of a disbarred 
blackmailer ‘‘the petition for reinstatement was signed by seventy attor- 


neys, said to include all but two of the members of the bars of” three 
counties.? 


The contempt for the profession, which many people feel, is inspired 
or increased by the detected delinquencies of some members, in spite of 
the good character of others. The public and the private eye that can 
clearly see the discovered embezzler is myopic as to blameless lawyers. This 
is but one reason among many for urging the permanent expulsion from 
the bar of any member found dishonest either in his private or professional 
capacity. 


There is nothing to prevent one who is disposed to lie, cheat or 
defraud from selecting the practice of the law as his ostensible occupation. 
The result is that such a moral delinquent is as likely to be discoverable, 
as he has been, in this profession as he is among bankers or stock salesmen. 


*See Ex parte Marshall, Miss., 147 So. 791, 808. 
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To be successful in his deceitful attempts upon persons of ordinary 
prudence he must have, as he has, the ability to gain the confidence of 
his prospective or potential victims. The art of so doing, ordinarily exer- 
cised without a specific evil intent, also enables him to obtain the friend- 
ship of persons who never become either his actual or intended dupes. 
Accordingly, it sometimes happens that a thousand or more persons who 
have not defrauded are willing to testify to the “‘good reputation’’ of some 
smooth and influential villain. When they do so they possibly make 
inaudible or futile the complaint of some lone sufferer from the artifices 
of the respectable thief. 


The perpetrator of frauds deals honestly with his influential associ- 
ates, not only because they are too wary to be entrapped by any thieving 
scheme, but also in order that he might on some future occasion use them 
as the makers of his reputation. He cheats only some obscure persons. 
If he is a lawyer, that fact gives him additional power for deceit. His 
fraudulent designs are unsuspected because of the popular presumption 
that a member of the bar will not lie in his private capacity. He is thought 
to be conforming to some stringent system of ‘‘ethics’’ because his legal 
associates generally do. Acting ostensibly because of a social disposition, 
but in fact for selfish reasons, the refined and intelligent crook worms him- 
self into, and thereafter fortifies himself with, the friendship of the most 
influential persons. Consequently, it is not surprising to find that governors 
of states have bestowed favors upon persons later found guilty of confi- 
dence games. The Supreme Court of Colorado once dealt with a case where 
a disbarred attorney brazenly flaunted in its judicial face a ‘‘pardon’’ issued 
by the chief executive of the territory.” A similar situation arose in I1linois, 


and in a New York case the pardon was one issued by the President of the 
United States.® 


The situation, psychological or otherwise, now sought to be ex- 
plained is illustrated by the reports of various disbarment and reinstate- 
ment proceedings. In one Oklahoma case “‘judges and lawyers’ testified 
to the “‘high social and moral standing” of an applicant for reinstatement. 
The Supreme Court was greatly impressed by that fact and reinstated him, 
notwithstanding it had just observed that ‘‘respondent made restitution.’’ 
A lawyer of any ‘‘moral standing” does not do, nor has he done, things 
which call for ‘‘restitution.’’ Such acts ought to be expected only of com- 
mon lay thieves without “‘social standing.”” The reports contain many 
cases where a respondent in a disbarment proceeding or an applicant for 
reinstatement has had prominent members of the bar testify that he is 
‘a lawyer of good reputation, of honesty and integrity.’”” A South Dakota 
malefactor had also three ex-judges of the Supreme Court endorse his 
application.* In one case the Supreme Court of Colorado, after striking 
the name of a lawyer from the roll because of dishonest acts, immediately 

*Matter of Browne, 2 Colo. 553, 558. 

*Peo. ex rel. v. George, 186 Ill. 122, 57 N. E. 804; In re Kaufmann, 211 N. Y. S. 256. 


*In re Snodgrass, 26 P. (2d) 756. 
‘In re Egan, 218, N. W. 1. 
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reinstated him for the apparent reason, among others, that a number of 
eminent lawyers and judges ‘‘testify to his good reputation.’’® 


Naturally, the successful confidence man, whether layman or lawyer, 
has a “good reputation.’’ It is the chief instrumentality in his criminal 
activities. It is an easily constructed device for fraud, and works well pro- 
vided self-serving discretion is used, or expedient delay taken, in the selec- 
tion of victims. The court in the case last cited said of the delinquent 
attorney: 


“His conduct has been exemplary except in the instances 
charged in the information.” 


The conduct of any occasional criminal is ‘exemplary except in the in- 
stances’’ where the criminality is manifested. 


Some bar associations resist reinstatements, but others, neglecting the 
functions they are presumed to perform, sometimes exert themselves to 
the utmost to procure the reinstatement of some previously expelled mem- 
ber. Tending to be illustrative in this connection is a case where the rein- 
statement of an attorney disbarred for embezzlement was unanimously 
recommended by the Bar Association of Kent County, Delaware.’ The 
beneficiary of such a favor was a self-confessed embezzler of the funds 
of an estate. As might be expected, the malefactor was fervidly represented 
to the court as one reformed and as ‘‘a person of integrity and good char- 
acter.’ If a bar association is disposed to eulogize and coddle its socially 
prominent criminals, instead of purging itself of them, the public is justi- 
fied in holding the entire group in contempt, and would be stupid to do 
otherwise. 


It may be of interest to note that the ‘prominent lawyers’’ who 
willingly devote both time and energy toward restoring embezzlers to the 
bar never contribute to a restitution fund for the benefit of the parties 
betrayed, injured or ruined by the applicant whose petition for reinstate- 
ment they endorse. They do not even pause to inquire as to the condi- 
tion or wishes of the persons who suffered at the hands of the swindler. 
Possibly among such “‘busy’’ class-conscious lawyers were those who could 
not spare five minutes towards helping to find a position for a law school 
graduate who has no ‘‘eminent”’ uncle already. in the profession. 


The ‘‘good reputation’’ of the embezzler applying for reinstatement 
does not assuage the misery of those who bore the loss, especially when 
the stolen funds become needed for immediate medical attention or emer- 
gent hospital care. To them the bar’s solicitude and a court’s compas- 
sion for the respectable thief is an insult added to the injury already re- 
ceived. Naturally they’ are thereafter disposed to assist in creating public 
sentiment against the entire legal ‘‘crew.”” They are excusable in surmising 
that the numerous lawyers who offered testimonials in favor of the mis- 
creant did so because of consciousness of secret guilt of similar misconduct. 


*Peo. v. Essington, 32 Colo. 168, 171, 75 P. 894. 
In re Hawkins, 87 Atl. 243. 








The defrauded clients or bertayed associates are not in a poetic mood and 
derive no comfort from the fact that some judge, in reinstating the dis- 
barred attorney, gazes upon the culprit with a benign countenance and 
recites: 
“The quality of mercy is not strained; 

It droppeth as the gentle rain from heaven 

Upon the place beneath; it is twice blest— 

It blesseth him that gives and him that takes . . .” 


To the victims such expression from the bench is but a vain hoot of a 
judicial owl. 


If any one group of citizens ought to be depended upon to support 
deserved disbarments and to resist the reinstatement of corrupt disbarred 
attorneys it is the committee on grievances of any bar association, yet cases 
may be found where even such a presumably strict vigilante group has rec- 
ommended reinstatements. Sometimes, as if ashamed to take all the re- 
sponsibility, it procures and submits also endorsements from bankers and 
businessmen. Again, it may evasively recommend a “‘reinstatement on pro- 
bation.” 


It may be of interest to note that often when a court disbars a lawyer 
there is a loud blare of the judicial trumpets, proclaiming the necessity that 
a member of the bar shall “‘demean himself with scrupulous propriety.” 
In at least a few cases, however, when a few months later the expelled 
malefactor stealthily creeps back to the same tribunal with a petition for 
reinstatement, appearing with a formidable array of counsel and furnishing 
the court with a cartload of testimonials from ‘‘eminent’’ lawyers and 
ambitious politicians, reinstatement is granted “‘without written opinion.” 
What was once properly done with commendable private and official 
pride, and publicly explained, seems in some cases to be later undone, 
secretly and silently. 


The courts that have the power to reinstate naturally feel the pres- 
sure of such bar association action as was manifested in the Delaware case, 
and naturally consider testimonials from lawyers and laymen. If they 
yield to such persuasion they are not as much at fault as the attorneys 
who support the petition for reinstatement. But, to their great credit, 
many such tribunals do not always surrender their common sense or 
appreciation of justice. 488 A. L. R. 1236, 1240, cites many cases where 
a reinstatement was denied. A New York court refused to conform to the 
wishes of ‘“‘many prominent lawyers’’ to reinstate a man who “‘did not 
deny the charges against him, culpable as they were.’’* A California court 
denied reinstatement to a convicted embezzler who had received ‘‘a full 
pardon by the governor’ and submitted to the court ‘‘numerous testi- 
monials from officials and other persons.’’® 


So great has been the pressure brought to bear upon courts in behalf 
of disbarred embezzlers who had ‘‘friends’’ in the pulpits, in the Cham- 


SMatter of Clark, 112 N. Y. S. 777. 
‘In re Riccardi, 64 Cal. App. 791, 222 Pac. 625 (1923). 
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ber of Commerce, and at the bar, that the judges have tried in some 
instances to counteract it by formulating rules regarding the sufficiency of 
the proof of the alleged ‘“‘good character’ at the time of the petition for 
reinstatement.*° But generally the test applied was altogether too easy 
for the petitioner pretending repentance and reformation. In substance, it 
was, and is, if restored to the bar will he be upright?** The result has 
been that one outspoken jurist could say: 


“We have refused to disbar and have reinstated men who betrayed 
their clients. We have refused to disbar and have reinstated men who 
stole their clients’ funds. We have refused to disbar and have reinstated 
men who bear the felon’s brand. We have shown mercy to men whose 
acts were dishonorable and reprehensible. We have shown mercy to men 
whose acts made black the escutcheon of the bar.” 


Occasionally a court is hard pressed for reasons with which to justify 
an order of reinstatement. Thus in one case the Supreme Court of Mon- 
tana found that “‘no reason exists why the applicant should not be rein- 
stated,”’ because “*. . . the larceny upon conviction of which the petitioner 
was disbarred was committed while the petitioner was under the influence 
of intoxicating liquor,’’ and “‘since the order of disbarment was made he 
has become sober.’’*® 


Reinstatements are sometimes granted, not on the court’s independent 
consideration of the application, but because of recommendations of a bar 
association. Thus in a New Jersey case the applicant had been guilty of 
many thieving and disreputable acts.** He had been convicted in a criminal 
court of the crime of obtaining money under false pretenses, and at the 
time of his application had not made full restitution to his victim.'® The 
court reinstated him chiefly because the Camden County Bar Association, 
“after a thorough investigation, unanimously asked for his reinstatement.” 
The ‘‘thorough investigation”’ did not disclose that the applicant had not 
obtained money by false pretenses, and had not embezzled monies at 
various times. His failure to make restitution was said to be due to in- 
ability. The bar association ignored the question whether applicant could 
have foreseen such inability at the time of the larcenous acts. If a full 
restitution had been made, that fact would have been seized upon as 
an additional reason for reinstatement. The court itself found a way to 
evade the obvious converse of the situation. It quote from a Delaware 
decision where, in a like case, it was said that a “‘thoroughly good man 
may be unable to make any restitution at all.”” It may be submitted that 
if one is under a legal or moral obligation to make a “‘restitution’’ of stolen 
funds, that very obligation precludes the possibility that he is ‘‘a thor- 
oughly good man.” As well say that a ‘“‘thoroughly good man”’ is unable 
to bring back to life one whom he has murdered. One hundred and 

6 C. J. 615, note 84. 

“6 C. J. 615, note 81. 

Hilliard, J. in Peo. v. Lindsey, 93 Colo. 41, 58. 

18In re Newton, 70 Pac. 982. 


In re Harris, 66 N. J. Law 473, 49 Atl. 728. 
In re Harris, 88 N. J. Law 18, 95 Atl. 761. 
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twenty-five witnesses testified for the applicant. One was a “former judge,” 
another a ‘“‘Congressman.”’ The report is instructive to prospective wrong- 
doers. It teaches them not to steal from a “‘judge’’ or a ‘‘Congressman,” 
but rather to victimize some obscure widow. Her feeble cries of distress 
will be drowned out by the vociferous testimonials of lawyers, judges, 
businessmen, and Congressmen. Why so much solicitude for a lawyer 
thief? No array of attorneys and politicians rush to the aid of a shop- 
girl who steals a ribbon. There is no reinstatement for her, even if her 
employer is one of the businessmen who comes to the aid of a thieving 
lawyer. 


It may be of interest to note that among the things which influenced 
courts to exercise ‘‘discretion’’ in favor of a reinstatement is a situation 
indicated in the following words of a brief quoted by the Oklahoma court: 


“His father was a distinguished lawyer; his family for 
several hundred years back have been in the legal profession.” 


Ordinarily such a fact ought to militate against the applicant, and 
the court should terminate the local professional dynasty. We have no 
Mongolian system of caste. If this is a land of equal opportunity an 
applicant for reinstatement ought to be in a better position if his counsel 
is able to say: 


“His father was a lazy section hand; his family for several 
hundred years back have been without education or property.” 


Sometimes when a court restores to the profession a disbarred black- 
mailer or embezzler it professes to believe “‘that men are, and may be, 
rehabilitated when they have yielded to temptation, when they have re- 
pented.’"*® What is thus assumed by them is but a half-truth. Persons 
guilty of some crimes may be “‘rehabilitated.’’ Reinstatements may be 
justly granted in cases where disbarment resulted from intemperance, 
negligence, crimes of passion, or strong language in books or briefs. Emo- 
tional instability is curable or at least excusable in most cases, but the dis- 
position to cheat generally is not. Dishonesty in an educated adult is a 
permanent yellow streak in his psychic constitution, but even if not, dis- 
barment resulting from it ought to be permanent. Ordinarily, if the guilty 
lawyer fears to renew fraudulent practices by overt acts he is apt to do so 
vicariously by advising selfish clients how to commit frauds without detec- 
tion or punishment. 


The intelligent lawyer of mature years who has been found flagrantly 
dishonest on one occasion is forever prone to relapse into delinquency and 
remains potentially a worse miscreant, notwithstanding that the contrary 
may be assumed in what is tearfully said about him in a subsequent memo- 
rial meeting of a bar association. It is a curious fact, psychological or 
otherwise, that untruthful and dishonest persons who observe that numer- 
ous friends believe in, and are sincerely testifying to, their ‘‘honesty and 
integrity,’ yield to the suggestion and become unconscious of their own 


1*See Ex parte Marshall, 147 So. 791, 7%4. 
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turpitude or moral instability. In 1902 a Montana lawyer was disbarred 
for fraud and deceit. One year thereafter he asked to be reinstated. The 
court then observed that his petition ‘‘does not state anything which shows 
that the applicant has a just conception of the serious nature of the several 
charges made and proven against him, or that he in anywise regrets hav- 
ing done any of the things which he did.”’** That characterization almost 
typifies the psychology of one kind of a respectable crook. After par- 
ticipating in, or creating, a fraudulent transaction he proceeds to conceive 
a series of ideas which convince him of self-justification and ultimately 
overcome all sense of guilt. Thus the embezzler can face the world with 
an air of innocence after a little loose thinking or imagination on his part 
that at the time of the theft he intended to make restitution before detec- 
tion, or that at the time of the deceit he did not acutely realize that he was 
perpetrating an injurious falsehood. He may deem himself guiltless be- 
cause he is financially unable to meet a legal or moral claim, evading 
thought of the fact that at the time the obligation was entered into he 
knew that such inability was imminent or already present, and concealed 
that material circumstance from the one with whom he dealt. It is pos- 
sible, also, for a refined crook to induce a sense of self-righteousness by 
doing a little charitable work or performing some kind acts. Such inci- 
dental conduct serves not only as a jag which deadens the consciousness of 
wrongs committed but also as an exhibit in proof of a good character. 
The ‘‘reputation”’ thus bolstered up may be utilized to camouflage further 
fraudulent intents or to escape the consequences of detected misdoings. If 
caught in the commission of a good sized theft or extortion so that the 
“reputation” fails to work as an immunity bath, there may be a plea of “‘a 


nervous breakdown” and a few friendly physicians and psychiatrists then 
do the whitewashing. 


When “‘eminent lawyers’ testify to the ‘‘good character’ of some 
ex-thief they desire to have restored to their ranks, they may be sincere, 
but let it be remembered that they would have had the same testimony, 
had it been called for, prior to the time of the criminal or dishonest acts 
which resulted in the disbarment 


A common motivation for a court’s refusal to disbar a dishonest 
lawyer or for ordering the reinstatement of one already disbarred, is the 
sympathetic desire that he be permitted to earn money in the way in which 
he has been trained, presumably in order that he might not become “‘poor.”’ 
But poverty has been the condition of many honest lawyers while in 
active practice as well as in their declining years. Embezzlers are not made 
of such finer clay that ways of affluence must be provided for them. Most 
of the disbarred do not actually suffer when no petition for reinstatement 
is pending. They evade the soup line. Many of them are given good posi- 
tions by some of the “‘eminent’’ lawyers who afterwards clamor for their 
reinstatement. In one reported case the court observed that an applicant 
for reinstatement “‘has been in the employment, as general assistant and 
confidential managing clerk” of a prominent law firm. 


"In re Weed, 72 Pac. 653. 
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The disbarred lawyers do not seem to be satisfied with subordinate 
positions with practicing attorneys. They want to be “‘big shots’ in the 
estimation of the general public. But they are not too good for mere 
“jobs.” Many lawyers abler than they are simply associated with some 
attorney or firm. Dishonest men are not worthy even to be messengers in 
a law office. However able, they are not needed in any capacity, in the 
light of the fact that the law schools are furnishing many able young men 
with high ideals and who are capable of filling any legal position or prac- 
ticing law alone. 


Ways are being sought to prevent the profession from being over- 
crowded. It is unfair arbitrarily to ‘‘flunk’’ any competent law school 
graduates who take a bar examination. However less expedient, it would 
be more just to weed out the dishonest practitioners, if any there are, 
regardless of age or ability. There is no way of doing this effectively 
because the unscrupulous lawyers are clever enough to conceal their moral 
obliquity from upright associates What can be done, however, is to 
encourage betrayed clients to make complaints, and to urge laymen who 
have been defrauded by any lawyer to disclose their respective experiences. 
It is timely, also, for those able to be heard, to denounce the practice of 
attempting to undo a deserved and belated disbarment by endorsing a peti- 
tion for reinstatement. A good start in that direction was made by the 
Supreme Court of Wisconsin when it rebuked the sixty lawyers of Dane 
county for filing a petition, ostensibly as friends of the court, in behalf of 
an accused in a disbarment proceeding.** The Supreme Court of South 
Dakota, when deluged by testimonials, cited that case with approval and 
pointed out that lawyers who sign petitions in favor of reinstatement, 
merely because of sympathy for the applicant, are ‘‘unmindful of their 
obligations as attorneys and officers’ of the court.?® 


In re Stolen, 193 Wis. 602, 214 N. W. 379 (1927). 
In re Egan, 52 S. D. 394, 218 N. W. 1, 15 (1928). 





THE COST OF PRINTING RECORDS ON APPEAL 


In the “Journal of the American Judicature Society” for December, 1933, Chief Judge Pound 
of the New York Court of Appeals is quoted as follows: 


“Perhaps the requirement of many volumes of printed records may be the next to give way to 
modern methods. Unnecessary printing makes appeals unduly expensive. It is an unjustified waste 
of money.” 


It has been suggested that the essential facts would be more clearly brought out for considera- 
tion of the appellate court if the practice were adopted of sending up one typewritten copy of the 
stenographic record of the trial to be used for reference and verification, if needed, and then to 
allow parties to print such parts of this record in the way of evidence, etc., in their briefs as they 
thought advisable. The idea is that the court would then have the important facts as seen by both 
parties emphasized and it would have the whole picture of the trial for reference. Such a practice 
might do much to reduce to a minimum the not infrequent comment that the case heard on appeal 
or exceptions, as presented in the printed record, is not the same case presented in the court below 
or that the appellate court missed important aspects of a case because they were blurred by the 
voluminousness of the printed record. Such a practice would also eliminate the delay and expense 
of settling a bill of exceptions in narrative form, which has been the subject of much discussion 
for many years. We call attention to the suggestion for what it is worth. 


Certainly there should be more discretion on the part of the courts than exists in their opinion 
under present statutes in deciding how much useless record should be printed especially in equity 
appeals (Cf. 251 Mass. at p. 336).—F. W. G. 


[8] 
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Report of the 


Committee on Judicial Procedure 


The Committee on Judicial Procedure was created by the Directors 
of the Boston Chamber of Commerce because the number of civil cases 
awaiting trial in the Superior Court of the Commonwealth had become 
so great that the delay in obtaining justice was a serious injury to the 
community; and the attempts made by the Bench and Bar to correct this 
and other evils arising out of the present system of judicial procedure 
had been so ineffective that the arrears in pending cases were constantly 
increasing. No one will question the proposition that courts and lawyers 
exist for the benefit of the public, not litigants for the benefit of courts or 
counsel, and therefore if the public feels that it is not enjoying the speedy 
justice guaranteed by the Constitution of the Commonwealth it is en- 
titled to complain, to seek the cause of the grievance and to ask that a 
remedy be applied. This is the right of any citizen, and it seems appro- 
priate that it should be exercised by and in behalf of a body so largely 
representative as the Boston Chamber of Commerce. 


Study by the Committee 


The Committee was organized fourteen months ago. It has held 
forty meetings. It has heard judges, lawyers, public officials and laymen. 
It has made separate studies through experts and subcommittees. It has 
examined reports of official bodies of this and other states and countries. 


General Finding 


Believing that its general finding underlies the whole problem the 
Committee announces it at the outset. It is this. The proper conception of 
the administration of justice is something far larger than anything now 
envisaged by the Bench and Bar of Massachusetts. Real administration 
of justice is a positive thing. It consists of positive powers, positively 
exercised. It is not the passive thing the public is now receiving. 

The function of the Judiciary, one of the three great departments of 
our Government, is to administer justice with all that the word administer 

3 








BOSTON CHAMBER OF COMMERCE 


implies. That function is not adequately exercised by sitting on a bench 
and watching justice float by. 

The Bench is not entirely to blame for the passive position it now 
occupies. That position is the resultant of legislative inhibitions, of 
public indifference and of inertia engendered by always doing things in 
the way things always have been done. 

The time has come to quicken a sense of greater responsibility on the 
part of the Bench and to clothe it with powers commensurate with the 
responsibility it should assume. 

Nothing less will satisfy an enlightened public opinion. 


Results of Study 

On the whole the Committee finds that the judicial system of Massa- 
chusetts is fundamentally sound. It believes that a Judiciary consti- 
tuted by appointment rather than by popular election can provide judges 
of far higher character and caliber. It hopes that the appointing power 
will always be mindful of the grave responsibility with which it is en- 
trusted. 

It finds that much of the machinery under which the courts of 
Massachusetts operate is cumbersome and antiquated. 

It finds that the Bench has been backward in making improvements 
within its power; but further, that it has been handicapped in making 
other needed improvements because of legislative regulations which 
properly belong to the Judiciary. 


Years of Delay 

At the end of the last court year 52,535 civil jury cases were awaiting 
trial in the Massachusetts Superior Court. Of course only a fraction of 
these cases will be tried, but the outstanding fact remains that the average 
delay between the bringing of a civil jury suit and the date of its trial is 
now nearly four years in Suffolk and Middlesex Counties and between 
two and three years in other counties. These averages are increasing 
annually as the court slips farther and farther behind. 

Justice to be certain must be prompt. When recollections become 
hazy and witnesses disappear, trials tend to become mere competitions 
in imagination. 

Who Suffers? 

A man with limited means is frequently forced to settle his case for 
what he can get because he cannot wait the years now necessary for the 
judicial mill to grind out a fair judgment. All plaintiffs having good 
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causes, must either settle at a disadvantage, or be kept out of their 
rights for an unconscionable period. On the other hand a defendant, 
who has a good defense, may be compelled to pay premiums on a bond to 
dissolve an attachment while the case is pending, and carry an unneces- 
sary worry throughout this long wait with no recourse, though the ver- 
dict would be in his favor if the case could come to trial. 

In passing, the Committee notes its strong accord with the Gover- 
nor’s recommendation in his inaugural address that the attachment laws 
of the Commonwealth be changed. 


Impervious to Change 

Revision of method is going on on all sides—in engineering, in 
education, in the medical profession, in public utilities, in business of 
every nature. Judicial procedure alone lags far behind. It seems im- 
pervious to change, but no reason has been shown why it should be 
incapable of improvement. Only an aroused public opinion can remedy 
this situation. 

Courts Should Be Given Rule Making Power 

In investigating the cause of delay in the trial of cases, we have 
been much impressed by the fact that it is no one’s business to keep ju- 
dicial procedure adapted to the needs of the time. The courts have not the 
power; for although they have some authority they have not enough 
to make them more than partially responsible for the present conditions. 
Many if not most of the rules of practice and procedure are made by the 
Legislature which acts only as bills are brought before it, and cannot be 
expected to maintain anything like effective supervision over such 
matters. Now responsibility cannot exist without power, nor should 
power ever be exercised without responsibility; and the only body in 
which both power and responsibility over court practice and procedure 
can properly be placed is in the Judiciary. 

No public, no private, organization could render efficient service 
under the methods by which justice is administered in this Common- 
wealth. The courts charged with one, and not the least important, 
of the three branches of our Government, are prevented from exercising 
their normal function, and are thus kept out of contact with a primary 
need of the people. They are almost confined to trying cases under 
regulations largely made elsewhere, instead of being intrusted with 
the duty of seeing that justice is fairly, fully and speedily administered. 
Hence they are in danger of mistaking for the public the Bar, whose 
point of view is by no means the same as that of the people at large. 
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First and foremost, this Committee recommends that the courts 
be given full power to make their own rules of procedure. 

It is not fair to charge the Bench with responsibility for the law’s 
delay and not give to it authority to design its own machinery. Rules of 
procedure are technical and intricate. It is not the proper function of the 
Legislature to go into details of this nature. It should empower the 
courts to make the rules, and then the courts should be held responsible 
for the results. The Congress of the United States has done this very 
thing with regard to the Federal Courts with high approval. Some states 
have done likewise with regard to their courts. 


Supreme Judicial Court 


The Supreme Judicial Court is overworked, but one remedy for 
this immediately suggests itself. Under our form of jurisprudence, 
where so much of the substantive law depends on precedents, a final 
court in considering appeals has two functions, not wholly identical. 
One is to render a final decision in the case at bar. This may involve 
only the application of well-recognized principles of law to the particular 
facts, or to the question whether a trial judge has erred. The other 
function is to expound the law where it has proved vague or uncertain. 
With the excessive amount of work thrown upon the Supreme Judicial 
Court, it would seem to be the latter function alone that needs a dis- 
cussion of the authorities, that only in cases involving questions novel 
or legally important is it necessary to write full opinions, while the 
others might be disposed of, so far as the reports are concerned, with a 
mere statement of the decisions’ reached. 

There is a school of thought which holds that all final decisions by 
this Court should have an opinion with reasons. The Committee is 
not in accord with this view, but, if this view should prevail, there is 
merit in the suggestion of the Governor of having an appellate division 
of the Superior Court. Like the Supreme Court of the United States, 
our Supreme Judicial Court might then be given power to protect itself 
against needless appeals/by declining to entertain them. 


| 
Increased ‘Entry Fee For Superior Court Cases 
The Committee believes it vitally important that the District Courts 
of the Commonwealth attain and maintain a state of efficiency and 
repute so high as to encourage an increasing entry of trial cases. These 
District Courts should provide to the satisfaction of the Bar throughout 
the State prompt, impartial and inexpensive justice. If any litigant 
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desires to make use of m .: expensive machinery of justice, it is fair 
that he should bear a part : f its cost, for we shall show in the next para- 
graph what a very smal] part litigants pay of the cost to the State of 
judicial machinery. A -ubstantial increase in the entry fee in the Su- 
perior Court is therefore urged as a much needed measure of public 
economy and efficiency. 


Jury Fees 


The per diem cost to the State of a civil jury trial is not accurately 
known nor can it be determined under the present method of accounting 
in this Commonwealth. The Committee is satisfied that the generally 
accepted figure of $400 to $500 per day is not far from correct. Now 
when a litigant is furnished an adequate tribunal in which to try his 
cause at a negligible expense to him and a far less burdensome cost to 
the State, why should he not be charged something extra for the privilege 
if he elects to use a much more expensive piece of machinery? 

The Committee recommends the establishment of a jury fee for 
civil cases in the Superior Court, provision, of course, being made for 
the waiver of the jury fee when in the discretion of the court a litigant 
could not reasonably afford its payment. The fee, whatever the sum 
may be, will be exceedingly low compared with the cost to the State of 
a jury trial, but it may cause counsel to consider whether he really wants 
a jury trial instead of claiming it as a matter of routine. To show how 
low this fee will be, let it be remembered that an average jury trial lasts 
about one and one-quarter days and costs the State over $500, so that 
a fee of $25 would only amount to about one-twentieth part of the cost 
to the State for the machinery which the litigant uses. 

How many citizens of the Commonwealth realize that the average 
recovery in damages in a jury trial is less, and often very much less, 
than it costs the State just to provide the court machinery to try the 
case? 

The recommendation for a jury fee is urged in the interest of econ- 
omy, but in addition experience in other states has shown that such a 
fee is very effective in reducing the number of jury cases entered, which 
is an end also to be desired. 


Trial Lists 


The trial lists of the courts need study and revision as to method, 
for it is wholly unnecessary to keep litigants and their counsel and 
witnesses waiting about for such long times for their cases to be called. 
The inefficiency in handling trial lists is a cause of annoyance and com- 
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plaint; and if the courts exist for the public, the public convenience is 
not an entirely negligible matter. 


Comfort of Witnesses 


Also for public convenience we recommend that every courtroom 
in the Commonwealth be provided with witness chairs so that witnesses 
may stand or sit in giving evidence. 


Directed Verdicts 

The Committee believes that judges should of their own initiative 
direct verdicts for the defendant, without requiring him to rest his 
case, when satisfied that the evidence would not support a verdict for 
the plaintiff. This would tend to make judgments depend more on the 
justice of the case than on the cleverness of counsel. As stated in our 
general finding, more initiative on the part of the courts in this and 
other directions would also save needless expense with much time. 


Engagements of Counsel 


The Committee notes with approval that the Superior Court has 
taken action whereby engagements of counsel will not be permitted 
unduly to interfere with the trial of a case when reached, either in the 
court or in hearings before an auditor. We suggest that a similar plan 
be evolved in the District Courts, in view of a possible large increase of 
trials of motor tort cases. The Administrative Committee of the Dis- 
trict Courts should consider this question, as the use of these courts for 


this purpose may largely depend upon the speed with which cases are 
reached for trial. 


Double Trials for Misdemeanors 

It has been brought to the attention of the Committee that in most 
cases of felony a defendant can have but one trial on the facts, whereas 
for misdemeanors, 1.e., lesser offenses, a defendant may have two 
trials, one in the District Court and another on appeal to the Superior 
Court. At first blush this seems an absurdity, but for the present the 
Committee is not prepared to recommend the abolition of the double 
trial for the reason that it might tend to increase the number of Superior 
Court trials for these offenses. When, as it is to be hoped, greater con- 
fidence is established in the District Courts this anomaly should in some 
way be removed. 
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Minor Delinquencies 


The statute allowing persons charged with illegal parking to save a 
criminal record by paying a sum to the Clerk of Court has somewhat 
lessened the number of cases to be tried. It might well be extended to 
embrace other minor delinquencies, such as failure to remove snow from 
sidewalks before a specified hour, which clutter up the trial docket, and 
absurdly brand the offender with a criminal record. 


Power of Courts to Advise Juries on Facts 

Power should be restored to the courts to advise juries with respect 
to matters of fact. The Committee knows that this is a highly contro- 
versial subject, but it submits that it is almost ridiculous that the one 
impartial, trained mind in the whole courtroom must remain inarticu- 
late, while the jury is swayed this way and that by professional partisans. 
This power to advise jurors on the facts always existed until it was, 
without careful consideration, swept away in 1859 at the revision of the 
Statutes by General Laws Chapter 231, Section 81. It has been kept 
away ever since, for what purpose?—surely not the accomplishment of 
even-handed justice. If the courts are really to administer justice as 
they should, this power belongs to them. 


Decisions Should be Rendered Prompily 


When the Court has reserved a case for consideration the decision 
should be handed down with reasonable promptness. Most judges do 
this now, but a sufficient number delay rendering their decisions so long 
as to make this suggestion by the Committee something more than 
captious criticism. 

District Courts 

The District Courts should handle the bulk of the trial cases in the 
State. As previously pointed out, it is extravagant for the State to pro- 
vide jury trial machinery at a cost in excess of the recoveries obtained 
through it. It suggests the case of rigging a derrick to lift a pin. The 
District Courts must be strengthened however, so that members of the 
Bar may feel full confidence in them and come to use them more and more 
because of their greater promptness, greater simplicity and lower cost. 
This will relieve the overburdened Superior Court to that extent. 

The Committee is not at present prepared to make specific recom- 
mendations for strengthening District Courts, but it is satisfied that the 
abolition of part time judges, who practice in the same courts in which 
they sit, is essential to the establishment of such full confidence. The 
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Committee notes with cordial approval that the Governor has brought 
to the attention of the General Court the need of improving this branch 
of the judicial system. 
More Uniform Penalties 

Pending a reorganization of the District Court system, the Com- 
mittee suggests that the District Court judges might well consider a 
flexible but reasonably uniform character of penalties for similar offenses. 
The punishments appropriate for offenses technically the same, vary 
greatly according to the circumstances, but the penalties now admin- 
istered in District Courts vary so tremendously as to warrant the im- 
pression that in some instances they are largely related to whim or 
prejudice. Such general standards might also be discussed with Superior 
Court judges to the end that they should not be different in the two 
courts. 


Clarification of Jury Issues 

If the courts be given the rule making power as recommended, it 
may well result in the simplification of pleadings and clarification of jury 
issues. It is common knowledge that much time is now wasted in proving 
facts not in dispute, in the hope that in some technical exception there 
may be found a peg on which to hang an excuse for compromise. 

To elaborate on other non-essentials that now as a matter of course 
creep in and delay trials will serve no useful purpose, but to illustrate 
its point, the Committee records its strong aversion to the manner in 
which capital cases in this State have been dramatized and allowed to 
drag out in a most unbecoming manner totally unnecessary to the ends 
of justice. 

Auditors 


The Committee notes with approval the increased use of auditors 
in Superior Court motor tort cases. This, however, and other sugges- 
tions previously made by the Committee can hardly be expected, as 
matters now stand, to be more effective than balancing the budget, so 
to speak, 7.e., in keeping down the surplus of cases entered over those 
disposed of. They do not present a solution of the immediate problem of 
how to break the jam—how to dispose of the enormous accumulation of 
Superior Court cases now awaiting trial. 


Conclusion 
The Committee has considered recommending drastic legislation in 
this connection, but the more it studies the matter, the more it has come 
10 
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to believe, as stated at the outset, that one of the prime causes for this 
congestion lies in the point of view of the judges themselves. From 
lawyers and laymen alike, the Committee has heard over and over again 
that the judges seem to consider themselves something akin to umpires 
only—to see that the contending parties keep within certain rules, some 
of their own making, more made by the Legislature. With few excep- 
tions, they are said to have no apparent thought of taking real command 
in their own courtrooms to see that justice is fully and expeditiously 
administered. They do not seem to be acutely aware of the fact that 
they constitute one of the three great divisions of Government—the 
one charged with the administration of justice. 

With a changed point of view and additional authority, the Courts 
themselves may be able to bring the trial dockets reasonably up to date 
and keep them there. 

For this reason the Committee feels that all its recommendations 
rest upon these two: 

First—that the Judiciary be clothed with the authority and re- 
sponsibility herein recommended. 

Second—that the Judiciary then recognize that responsibility and 
fearlessly exercise that authority. 


Respectfully submitted, 


COMMITTEE ON JUDICIAL PROCEDURE 


A. LAWRENCE LOWELL 
F. LAURISTON BULLARD 
Puitie CABOT 

EDWARD J. FROsT 
GEORGE B. JOHNSON 
EpMuUND W. LONGLEY 
B. J. ROTHWELL 

C. F. WEED 


ARTHUR S. Harris, Secretary 
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EXTRACTS, RELATING THE JUDICIARY, FROM 
GOVERNOR CURLEY’S INAUGURAL ADDRESS. 
VII. Jupictary. 

1. District Courts. 

The district courts of the Commonwealth have become a most 
important factor in the administration of justice. While at one 
time they were concerned chiefly With the handling of minor eases, 
their jurisdiction has been enlarged from time to time until at the 
present time they have concurrent jurisdiction with the Superior 
Court in civil actions. The structure of these courts and the 
method of their administration have remained practically un- 
changed however. These courts should be so organized and con- 
stituted as to effectively bear a substantial burden of civil litiga- 
tion that is now congesting the dockets of the Superior Court. It 
is necessary in achieving this end to bring about substantial 
changes in the organization of the district courts. If it is neces- 
sary the judges of these courts should be made full-time judges, 
with adequate compensation for such service. 

The administration of the lower courts has long been a sub- 
ject of well-founded criticism and complaint, not only because of 
unnecessary delay in the trial of cases but in the dictatorial con- 
duct of those charged with the administration of justice. The cus- 
tom of permitting associate justices or special justices of these 
courts to act as counsel in the particular court where it is cus- 
tomary for them to serve in the capacity of judge is both inexcus- 
able and reprehensible, and destroys respect for the authority of 
the courts themselves. It is common knowledge that in many of 
our district courts not only is favoritism practiced but not infre- 
quently attorneys appearing as counsel are members of the same 
legal firm as the justice who sits on the bench. This impairs if it 
does not actually destroy in some eases the respect for judicial pro- 
cedure so essential to law enforcement. 
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I recommend legislation to prohibit the practicing in his own 
court by any justice of a district court, and to prohibit all mem- 
bers of the judiciary from participating in political campaigns, 
either as candidates for public office or by publicly espousing the 
cause of a candidate or candidates. 

I urge also the establishment of the district courts on a circuit 
or rotating basis, similar to the present organization of the Su- 
perior Court. 


2. Appellate Division in the Superior Court. 


To the end that the Supreme Judicial Court of the Common- 
wealth may be relieved of part of its present volume of work, I 
recommend that you consider the establishment of an Appellate 
Division in the Superior Court to sit at various times and places in 
the Commonwealth for the more prompt determination of law 
questions arising in the Superior Court, exclusive of such law ques- 
tions as are involved in capital cases or those relating to the inter- 
pretation of Federal or State constitutional provisions. 

The establishment of such appellate divisions in the district 
courts has amply demonstrated the value of such a method of de- 
termining law questions by the results obtained. Experience has 
shown that a relatively small percentage of cases decided upon 
questions of law in the appellate divisions of the district courts are 
further appealed to the Supreme Judicial Court. 

The creation of such a division in the Superior Court would 
greatly expedite the administration of justice through the render- 
ing of per curiam decisions in many eases instead of a more or less 
involved written opinion. This would especially be of value where 
the questions raised were frivolous and primarily intended for de- 
lay. It would not, however, preclude the rendering of written 
opinion by the justices of the appellate division where a substan- 


tial law question was raised. 








MEMORANDUM IN REGARD TO MEMBERSHIP IN THE 
AMERICAN BAR ASSOCIATION. 


The American Bar Association is making an appeal to members of 
the bar in Massachusetts to join the association. The American Bar 
Association is doing a great service at this time, particularly in co- 
ordinating the activities of our state and local bar associations and 
making them effective in national matters. The association should re- 
ceive the support of the bar and every member of the bar should, if 
possible, join the association. Naturally the support of our state and 
local bar associations is of primary importance. 

A Membership Committee of the American Bar Association, of 
which Harrison J. Barrett, Esq., One State Street, Boston, is the mem- 
ber for Massachusetts, has sent communications to a number of members 
of the bar urging them to join the association. The dues are $8. a 
year, payable semi-annually; $4. a year to those who have been at the 
bar less than five years. Enrollment in the various sections of the asso- 
ciation, if desired, involves no additional dues. Every member receives 
the American Bar Association Journal, a monthly law publication. If 
you do not receive a letter from Mr. Barrett—and at this time he is 
addressing only a limited number interested in insurance law, and you 
wish to join the American Bar Association, write him enclosing check 
for $4. or $2., according to the time you have been at the bar, for semi- 
annual dues, and he will take care of your application. 








THE ADVISORY OPINION OF THE JUSTICES RELA- 
TIVE TO UNLAWFUL PRACTICE OF LAW. 


(The Questions Submitted by the Senate Order of June 29, 1934.) 


Wuereas, There is pending before the Senate a bill entitled 
‘‘An Act relative to the unauthorized practice of law and prohibit- 
ing certain acts and practices’’ printed as House document num- 
bered fourteen hundred and thirty-three, a copy whereof is hereto 
annexed; and 

WHEREAS, Doubt exists as to whether certain provisions of said 
bill do not invade the judicial provinee in violation of Article 
XXX of Part the First of the Constitution of the Commonwealth 
or otherwise violate the provisions of the Constitution; therefore 
be it 

Ordered, That the opinions of the Honorable the Justices of 
the Supreme Judicial Court be required by the Senate on the fol- 
lowing important questions of law: 

1. In so far as the words ‘‘ practice of law’’ relate to the per- 
formance of the functions of an attorney or counsellor at law be- 
fore the courts, is it constitutionally competent for the General 
Court to enact legislation forbidding or permitting such practice 
by corporations or associations or by individuals other than mem- 
bers of the bar of the Commonwealth ? 

2. In so far as said words relate to the performance of the 
eustomary functions of an attorney or counsellor at law which do 
not involve appearance before the courts, is it constitutionally com- 
petent for the General Court to enact legislation forbidding or per- 
mitting such practice by corporations or associations or by indi- 
viduals other than members of the bar of the Commonwealth ? 

3. To what extent are the forbidding or permitting of the 
exercise of the rights and privileges set forth in questions one and 
two and their regulation judicial rather than legislative functions? 

4. Is there any phase of the practice of law set forth in said 
pending bill to which or from which the General Court may by 
legislation admit or debar corporations or associations or indi- 
viduals who are non-members of the bar of this Commonwealth? 

5. Is it constitutionally competent for the General Court, in 
the form of exceptions to general provisions making it unlawful for 
corporations or associations to practice law in this Commonwealth, 
to grant special powers and privileges to various corporations and 


associations, substantially as set forth in sections one and two of 
said bill? 


Answers to the foregoing questions are respectfully sought by 
the Senate for its guidance at the next annual session of the Gen- 
eral Court, to which it is proposed to refer said pending bill. 
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Che Commonwealth of Massachusetts 


To the Honorable the Senate of the Commonwealth of Massachusetts. 


The Justices of the Supreme Judicial Court have con- 
sidered the questions propounded by an order adopted on 
June 29, 1934, and transmitted on July 5, 1934, after the 
prorogation of the General Court. Copy of the order is 
hereto annexed. The following opinion is respectfully 
submitted : 

The questions relate to a pending bill entitled ‘‘An 
Act relative to the unauthorized practice of law and pro- 
hibiting certain acts and practices.’”’ The proposed bill 
by §§ 1 and 2 revises respectively §§ 46 and 47 of G. L. 
(Ter. Ed.) c. 221, by § 3 repeals § 49 of G. L. (Ter. Ed.) 
c. 221, and by § 4 enacts expressly that nothing in the 
act shall be construed as a limitation upon the power of 
the courts to decide what acts constitute the practice of 
law, or to enjoin and punish as a contempt of court 
unlawful practices of the law. 

It is inherent in the judicial department of government 
under the Constitution to control the practice of the 
law, the admission to the bar of persons found qualified 
to act as attorneys at law and the removal from that 
position of those once admitted and found to be unfaith- 
ful to their trust. While the judicial department cannot 
be circumscribed or restricted in the performance of these 
duties, appropriate and essential assistance in discharging 
them may be afforded by the enactment of statutes. As 
the questions are framed and as a general proposition, 
valid permission to practice law cannot be given by the 
General Court except subject to the requirements for 
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admission to the bar established by the judicial depart- 
ment. Opinion of the Justices, 279 Mass. 607. 

So far as the practice of the law relates to the per- 
formance of the functions of an attorney or counsellor 
at law before the courts, it comprises mastery of the facts 
and law constituting the cause of action or legal proceed- 
ing of whatever nature, the preparation of pleadings, 
process, and other papers incident to such action or pro- 
ceeding, and the management and trial of the action or 
proceeding on behalf of clients before judicial tribunals. 
These matters closely concern the courts. Legislation 
forbidding such practice of the law by corporations or 
associations, or by individuals other than members of 
the bar, would be within the competency of the General 
Court. It would tend to enhance the effectiveness of the 
judicial department. Crimes might be established for 
the infraction of prohibitions of such practice of the law. 
G. L. (Ter. Ed.) ¢. 221, § 41. Commonwealth v. Brant, 
201 Mass. 458. Civil remedies in equity or otherwise for 
the prevention of such infractions might be provided and 
made plain. 

It would not be within the competency of the General 
Court to enact legislation designed to permit such prac- 
tice of the law ‘“‘by corporations or associations or by 
individuals other than members of the bar of the Com- 
monwealth.”’ Permission to practise law is within the 
exclusive cognizance of the judicial department. The 
practice of the law is personal. It is open only to indi- 
viduals proved to the satisfaction of the court to possess 
sufficient general knowledge and adequate special quali- 
fications as to learning in the law and to be of good moral 
character. After one has been sanctioned in these 
respects, the oath as an attorney must be taken, whereby 
one becomes an officer of the court and subject to its 
discipline for violation of his obligations even to the 
extent of removal from his office. A dual trust is im- 
posed on attorneys at law: they must act with all good 
fidelity both to the courts and to their clients. They are 
bound by canons of ethics which have been the growth 
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of long experience and which are enforced by the courts. 
Matter of Cohen, 261 Mass. 484. The relation of an 
attorney to his client is pre-eminently confidential. In 
addition to adequate learning, it demands on the part of 
the attorney undivided allegiance, a conspicuous degree 
of faithfulness and disinterestedness, absolute integrity, 
and utter renunciation of every personal advantage con- 
flicting in any way directly or indirectly with the interests 
of his client. Only a human being can conform to these 
exacting requirements. Artificial creations such as cor- 
porations or associations cannot meet these prerequisites. 

Practice of law under modern conditions consists in no 
small part of work performed outside of any court and 
having no immediate relation to proceedings in court. 
It embraces conveyancing, the giving of legal advice on 
a large variety of subjects, and the preparation and exe- 
cution of legal instruments covering an extensive field of 
business and trust relations and other affairs. Although 
these transactions may have no direct connection with 
court proceedings, they are always subject to become in- 
volved in litigation. They require in many aspects a 
high degree of legal skill, a wide experience with men 
and affairs, and great capacity for adaptation to difficult 
and complex situations. These ‘‘customary functions of 
an attorney or counsellor at law”’ (as they are described 
in question 2 of the order) bear an intimate relation to 
the administration of justice by the courts. No valid 
distinction, so far as concerns the questions set forth in 
the order, can be drawn between that part of the work of 
the lawyer which involves appearance in court and that 
part which involves advice and drafting of instruments 
in his office. The work of the office lawyer is the ground- 
work for future possible contests in courts. It has pro- 
found effect on the whole scheme of the administration 
of justice. It is performed with that possibility in mind, 
and otherwise would hardly be needed. In this country 
the practice of law includes both forms of legal service; 
there is no separation, as in England, into barristers and 
solicitors. It is of importance to the welfare of the public 
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that these manifold customary functions be performed 
by persons possessed of adequate learning and skill, of 
sound moral character, and acting at all times under the 
heavy trust obligation to clients which rests upon all 
attorneys. The underlying reasons which prevent cor- 
porations, associations and individuals other than mem- 
bers of the bar from appearing before the courts apply 
with equal force to the performance of these customary 
functions of attorneys and counsellors at law outside of 
courts. Decisions of the courts, some of which deal with 
statutes, are unanimous on these points, so far as we are 
aware.* If these established principles as to the practice 
of law are ever to be changed, the judicial department of 
the government must act to that end. 

Individuals have been permitted to manage, prosecute 
or defend their own actions, suits, and proceedings, and 
to defend prosecutions against themselves except when 
the public welfare demanded otherwise, and this does not 
constitute the practice of law. See G. L. (Ter. Ed.) 
c. 221, § 48; e. 277, $$ 47, 48. The occasional drafting 
of simple deeds, and other legal instruments when not 
conducted as an occupation or yielding substantial income 
may fall outside the practice of the law. The gratuitous 
furnishing of legal aid to the poor and unfortunate with- 
out means in the pursuit of any civil remedy, as matter of 
charity, the search of records of real estate to ascertain 
what may there be disclosed without giving opinion or 
advice as to the legal effect of what is found, the work of 
an accountant dissociated from legal advice, do not con- 
stitute the practice of law. There may be other kindred 
pursuits of the same character. All these activities, 
however, lie close to the border line and may easily 


* Matter of Co-operative Law Co. 198 N. Y. 479. People v. Alfani, 227 N. Y. 334, 337-338. 
People v. Peoples Stock Yards Bank, 344 Ill. 462, 474. In re Eastern Idaho Loan & Trust Co. 
49 Idaho, 280, 287. People v. Peoples Trust Co. 180 App. Div. (N. Y.) 494, 497. In re Otter- 
ness, 181 Minn. 254. People v. Merchants Protective Corp. 189 Cal. 531, 538. State v. Merchants 
Protective Corp. 105 Wash. 12, 17. State v. Credit Men’s Association, 163 Tenn. 450. People v. 
Title Guarantee & Trust Co. 227 N. Y. 366, 372. Boykin v. Hopkins, 174 Ga. 511, 517-523. 
Black & White Operating Co. v. Grosbart, 107 N. J. L. 63, 68. Unger v. Landlords’ Manage- 
ment Corp. 114 N. J. Eq. 68, 72. People v. Motorists Association, 354 Ill. 595, 599. People v. 
Association of Real Estate Taz-payers, 354 Ill. 102, 109. See Creditors National Clearing House, 
Inc. v. Bannwart, 227 Mass. 579; State v. St. Louis Union Trust Co. (Mo.) 74S. W. (2d) 348. 
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become or be accompanied by practice of the law. The 
giving of advice as to investments in stocks, bonds and 
other securities, in real or personal property, and in 
making tax returns falls within the same category. The 
exception in lines 42 to 49 of § 1 of the proposed bill 
enabling ‘“‘any bank or trust company lawfully doing 
business in the commonwealth,” notwithstanding the 
provisions of the bill, to furnish “legal information or 
legal advice with respect to investments, taxation, stocks, 
bonds, notes or other securities or property” transcends 
in some particulars the limits permissible to those not 
members of the bar and would comprehend, if stretched 
to its limits, a considerable practice of law. 

It follows that the answers to questions 1, 2 and 4 are 
that legislation forbidding the practice of law as therein 
described by corporations or associations or by indi- 
viduals other than members of the bar of the Common- 
wealth is permissible, but that legislation permitting the 
practice of law by such persons would not be constitu- 
tionally competent for the General Court. 

It is not practicable or necessary to answer question 3 
further than has already been done and as is set forth at 
length in Opinion of the Justices, 279 Mass. 607. 

Question 5 is answered in the negative. Nearly all of 
the special powers and privileges set forth in $$ 1 and 2 
of the proposed bill relate to the practice of law. Excep- 
tions may be made to prohibitory provisions, but per- 
mission cannot thereby be conferred to practise law 
except subject to the judicial department of the govern- 
ment. 

ARTHUR P. RUGG. 
JOHN C. CROSBY. 
EDWARD P. PIERCE. 
FRED T. FIELD. 
CHARLES H. DONAHUE. 
HENRY T. LUMMUS. 
STANLEY E. QUA. 


January 30, 1935. 
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